MI 


SENA A NR Pa Natio ARGUS 


A суу нес ЕСЕ БУН 


о 


SS 


ES 


ps SR 


зем 


ТЕ УРИ 


E 
Р} 


NT 


AP SESS 
225, SEA. 
VON 
- 


Menem 
AES i 
егеу) 


CTS 
E Sa 


222 


eae 
WORST 


AS: 


RUM EE OM с 
Т 52 2 57 
22577 X 2 2 
с З ms 
Be ix 
2 un 
dos 


es 








OO oai ARP a AA 





59-9961 "TION 00 TVULNAD AHL ЛО SUAANAN 
V.LLOO'IVO NOIN( MVT ЯО ADATIOO ALISUAAINN 








Message from 


The Ex-President of India 





Dr. Sarvapalli Radhakrishnan 


"I wish your Annual Number Success" 


Sd/- S. Radhakrishnan 


Our Revered Principal (Offg.) 


DR. B. N. MUKHERJEE 





With Prof. Myers S. McDougal of Yale 

University, U.S.A., delivering lecture on 

Public International Law at our Library 
Hall 


Our Ever-loving Superintendent 





Sri M. P. Basu, at his desk 


THE CALCUTTA UNIVERSITY LAW COLLEGE UNION 
WORKING COMMITTEE 


SESSION 1066-67 


President 
Prof. А. К. Ghosh 


Vice Presidents 
Prof. A. K. Mitra Prof. N. D. Roy 


(Editor-in-Chief) (Treasurer) 


Prof. P. P. Modak 


General Secretary 


Amal Kumar De (Retd.) Samar Roy Chowdhury 


Asst. General Secretaries 
Ashok Banerjee (Retd.) | Parthapratim Mukherjee 


Tarun Mukherjee (Office & Accounts) 


Jt. Secretaries, Magazine & Forum 


Bishan Gupta, Alok Sengupta, Abhijit Bhatta, Biswanath Mukherjee 


N 


Jt. Secretaries, Social & Drama 


Bangsibadan Saha Shiv Kumar Choudhary Salil Biswas 


Jt. Secretaries, Debate 
Bishan Gupta Triptimoy Aich 
Jt. Secretaries, Aid Fund 


Parthapratim Mukherjee Sankar Deb 


Jt. Secretaries, Re-Union 
Bangsibadan Saha Alok Sengupta 
Jt. Secretaries, Cultural & Legal Conference 


Sudhin Banerjee 


LAW JOURNAL 
EDITORIAL BOARD 


(SESSION 1966-67 ) 


Dr. B. N. Mukherjee 


(Chairman) 


Prof. A. K. Mitra 
(Editor-in-Chief) 


Prof. A. K. Ghose 


(Adviser) 
Prof. N. D. Roy 
(Adviser) 
Prof. P. P. Modak 
| ' (Adviser) 
Sri M. P. Basu 
(Adviser) 
Bishan Kumar Gupta 
(Editor) 
Alok Sen Gupta 
| (Editor) 


түре = 
1 


Biswanath Mukherjee | 
; (Editor) 

Abhijit Bhatta 
(Editor) 


MEMBÉRS : 


Siv Kumar Choudhary 
Manjari Aich Bhowmick 
Jalad Majumdar 

Swapan Mukherjee 
Arabinda Chatterjee 
Manindra Chakraborty - 


LAW JOURNAL 


UNIVERSITY COLLEGE ОЕ LAW, CALCUTTA 


CONTENTS 


Page 
Editorial Comments— 
A Tribute to Late Dr. Radhabinode Pal 
The Role of the Judiciary in the Govern- 

mental Process .. —Mr. Justice P. B. Mukharji 1 
Legislative and Executive Processes in Par. . | 

liamentary Democracy and Growth of ‚ 

Administration in India —Dr. B. N. Mukherjee 12 
The Changing Concept of Bonus '  —Rabindra Narayan Roy 20 
Evolution of Separate Property in Hindu Law —Prof. Harish C. Ghosh 26 
Food Shortage and Our Policy | —Ganesh Kant Jha 833 
The President in Our Constitution —S. Parameswaran 36 
Hindu Law of Divorce and Succession —Prof. D. N. Guha Thakurta 41 
Obscene Publications and the Role of Law * -—Bishan Kumar Gupta 45 
Law and Management —Chitta Bikash Bhowmik 49 
Right'to Property in the Indian Constitution —Dipankar Basu 55 

А Study оп the Bail System in Common , `° | 

Law and Civil Law Countries i —Mr. Justice S. N. Bagchi 64 
India's Population Explosion and Impend- "gy 

ing Legislations —Amal Kumar De 77 
Evolution of Socialist Laws in U.S.S.R. —Kumar Dipti Sen Gupta 83 
Acts, Rules and Ordinances 91 
 Book-Review ' 96 
Law Reports 97 


Our Corner 105 


Editorial Comments 


The present issue af the Law Journal at 
its 35th year has been enriched with 
articles contributed mostly by students and 
dealing with such matters which are of 
great importance to-day. The enthusiasm 
from the students was so great that at one 
point it seemed that this Journal could 
have been made out entirely on students 
contributions. This is surely a healthy 
sign and a distinct improvement on the 
records of the previous years. 

. 0 

The articles, as the readers will find, 
dwell on Constitutional, Labour, Food and 
even Population problems of the present 
day, their impact on present society and 
legal implications. Besides, there are 
articles on Hindu Law, Criminal Law and 
on evolution of Socialist Law which will 
provide an interesting study of the 
subjects. The Law Reports include im- 
portant cases dealt with by the Inter- 
national Court of Justice till date which 
will be of immense benefit to all readers 
including the students of International 
Law. 


The whole of India has been enjoying 
some sort of holiday in so far as mass plans 
and programmes have been delayed for 
diverse reasons and we have none but our- 
selves to blame. This has started since 
April 1, 1966 when the 4th Five-Year Plan 
was scheduled to have commenced but was 
shelved. Almost al) University examina- 
tions have been deferred from six to twelve 
months or so; all productions, be it in- 
dustrial or otherwise, have slackened ; and 
Law Journal also could not pull itself out 


of the rut. It is the untiring effort and 
ardent zeal of Sri Amal Kumar De, the 
General Secretary of the Union in the first 
half of the session, amongst others which 
salvaged this Journal from a “total loss". 
Apart from this, this Journal should also 
put on record the valuable suggestions and 
help received from the Principal (offg.) 
Dr. B. N. Mukherjee and the Superinten- 
dent, Sri M. P. Basu. Still, an apology in 
due from the Editor's side to the student 
readers for such a delayed appearance of 
the Journal, needless although to remind 
them the age-old adage, “better late than 
never." 


As Editor-in-Chief it is my unfailing 
duty to invite the attention of all the 
readers to the main events of the year as 
under. | 


1. CLOSURE OF THE UNIVERSITY 
SINE DIE 


In the history of Calcutta University it 
was for the first time that the University 
had to be declared closed sine die due to 
the agitation by the students demanding 
amendment of the University Act. The 
authorities and the students stuck to their 
own grounds for three months and the Uni- 
versity could not function during this 
period, thus creating inconvenience to 
everybody in the academic field before 
some solution was reached. The solution 
was apparent and could have been arrived 
at much earlier. Due to the ardent effort 
of our Union in particular, the law classes 
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were not suspended though the College 


office could not function normally. 


| > 


2. ADVOCATES ACT, 1961 


Since Pisis of this Act, exemptions 
were given to Law graduates from under- 
going any training under the State Bar 
Council upto the year 1965. It was then 
intended that this Act would take effect 
from the year 1966 and the Law graduates 
should undergo the proposed training 
' under the State Bar Council and sit for 
the examination as directed in this Act. 
The Law graduates and students were not 
. happy with the decision and they pointed 
out to the autborities in the State and the 
Centre the futility of the proposed train- 
ing for one year after graduation and also 
of appearing at another examination to be 
held under the supervision of the State Bar 
Council. The agitation reached its peak 
during the current session and our students 
along with some graduate trainees resolved 
to stay-in strike in University campus for 
24 -hours; mass protests, demonstrations 
and procession both inside and outside the 
college, were also held to strengthen the 
demands of.the students, Their demand 
was to repeal the relevant’ sections of the 
Act so that the training and examination 
under the State Bar Council could not be 
given effect to. By dint of their relentless 
and strenuous efforts they succeeded in re- 
ducing the period of training from one 
year to six months and in excluding the 
viva voce examination at the end of. their 
Advocateship training. Negotiations with 
the Law Ministry is still being carried on. 
Without commenting on the outcome of 
any decision therefrom it can safely be said 
that the students of our College maintain- 
ed decorum and dignity worthy of their 
names, during those trying times. 


3. FOURTH GENERAL ELECTION 


On February 19, 1967 our country had 
its 4th General Election. The unique fea- 
ture of this election is that it shows the 
emergence of a new India with a far more 
politically conscious mass, eager to hold 
the reins of administration through its own 
thinking and basing its decision on the 
achievement of the past. It is now proved 
beyond any shadow of doubt that any party 
to remain in power must prove its mettle 
by proper representation and solution of 
the diverse problems of the people. The 
constitutional provisions relating to Inter- 
State and State-Centre relations as well as 
the function ‘of the Heads of respective 
Governments at State and Centre came up 
for interpretation by experts. With the re- 
duction of one party's himalayan majority 
after the Fourth General Election, the 
Opposition parties, in group or singly took 
over the reins of the government in most 
States in India and are trying to achieve a 
better record within the fetters of the 
Constitution of India. The result is that 
the provisions of the Constitution has now 
been put to an acid test. The happenings 
at Rajasthan, Madhya Pradesh and Haryana 
and the like are mere pointers of the events 
to come. 


4. NEW PRESIDENT OF INDIA 


Another marked feature of this year 15 
the Presidential election held on-May 8, 
1967. Dr. Zakir Hossain was elected Presi- 
dent by defeating Sri K. Subba Rao, the 
ex-Chief Justice of Supreme Court. It 
shows that -India still desires a teacher to 
be its President as was also the case with 
our former President, Dr. Radhakrishnan. 
Пт.” Hossain does not come from a very 
well-to-do family but through his sincerity 
and ability he has topped others in becom- 
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| 2 lest =! ' 
ing the first citizen of India. 


students alike may take lesson from the 


life of this noble man and may emulate his Де 
example to reach the glorious peak of ше. 


dabour in our country is not | 
1 | Ty 15 yet considered — 


5. DR. RADHA BENODE PAL 


The sad feature of the year is the loss 


University of Calcutta or even India's 
National Professor of Jurisprudence; the 


distinction which made him unique is his ' 
honoured place among the few jurists of - 


the world who are engaged in the study, 
application and development of public 
international law in the context of changing 
relations between world's sovereign States. 
He was a member of International Military 
Tribunal in Far East which sat at Tokyo 
from 1946 to 1948 for the trial of the 
alleged Japanese War criminals. Til his 
death he had been a member of Ínter- 
national Law Commnission. We are proud 
that in him India had a jurist of world 
stature. This journal contains a brief life 
sketch of this great intellectual giant and 
legal luminary ОЁ our times. 


6. GHERAO 


Another sad feature which looms large 
in the industrial field i$ the problem of 
gherao. Some enthusiastic Trade Unions 
wanted to test the gherao also as a legal 
fact. In our humble opinion gherao is a 
political fact which should not be ques 
tioned before the courts of law. Needless 
to say that the decision of the Calcutta 
High Court is of great importance on the 
point. Without making any comment on 
the legality of the matter, we may point 
out that in the past few months the emer- 









Teachers and 1. 
 АДрозей a great problem to the industry, af- 


gence of this “Trade Union activity" really 


dfecting production and the economy and 
well-being of the State as a whole. No doubt 





"an equal partner with the capital; bene- 


TM allowed to them are recorded as insufh- 


ЕР 






І ¥ cient; th t isi : 
of the great son of the soil, Dr. Radha 6 e present legal provision regard 


Benode Pal, on January 10, 1967. Dr. Pal ge 
was not merely a successful lawyer ог a SUC: wj 
cessful judge of the Calcutta High Court 9 
or the renowned Vice-Chancellor of the 


ing retrenchment, lay off, bonus payment 
are regarded as more 
| oriented’. But Gherao as the “Direct 
action" method -was sometimes used ruth- 
if lessly by the workers to fulfil their 
demands. Such actions definitely go against 
і the present Penal provisions. However, 
time has come when one must pause to 
think seriously as to whether the existing 
labour laws need reconsideration and revi- 
sion to effect some stability in the indus- 
trial field in the future or not. 


' оў. SINO-INDIAN DIPLOMATIC 
: RELATIONS 

On June 18, 1967 Peking Radio 
announced the expulsion of two Indian 
diplomats namely, the Second and Third 
Secretaries of the Indian Embassy in 
Peking, on alleged charge of ‘espionage 
activities. They were ordered to leave 
within three days but before leaving, they 
were kept confined in the Embassy premises 
and assaulted by Red Guards. They were 
even tried in absentia by the People’s 
Branch of the Peking Supreme Court and 
found guilty. As a ‘precautionary measure 
Government of India retaliated by termi- 
nating the ‘diplomatic status’ of the First 
Secretary of the Chinese Embassy who was 
asked not to leave India without proper 
authorization, Enraged by such steps the 
Red Guards directed their attack on the 
Indian Embassy where -the diplomats’ 
families had moved. The Indian Govern- 
ment then ordered the confinement of the 


‘Management- Е 
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personnel of the Chinese Embassy ‘until Rational identity and survival of the Viet- 
further notice’. The whole affair com-  namese people.” The non-implementation 
mencd with a flagrant violation of the of the provisions of the Geneva Agreement 
international law as evidenced by the concerning general election to unify Viet- 
general ‘customs followed by the Inter- nam, the systematic victimisation of and 
national comity of Nations or of the law as reprisals against former Viet Minh sup- 
codified- in Vienna Convention of 1961, porters and suppression of democratic free- 
relating to immunities accorded to Diplo- doms are mostly responsible for the Civil 
matic Agents. War. The United States Military interven- 
tion in the civil war violates the principles 

|. 8. VIETNAM CONFLICT of traditional international law, the Geneva 

; Agreement and U. N. Charter. Mr. U. 

` The escalation, of armed hostilities in  'Thant suggested the unconditional stop- 

Vietnam is engaging the serious attention ping of bombing by the United States of 
of statesmen and scholars alike. The poli- America as a pre-condition for peace talks. 
tical as well as legal implications of the But the stalemate continues and the fact 
Vietnam question, which mainly centre remains that the Vietnamese are fighting 
round the "provisions of the Geneva Agree- іп their own country and cannot be wiped 
ment of 1954, are shrouded in confusion out by bombs or missiles, The world pub. 
with different versions and interpretations, lic opinion appears to be mobilised in giv- 
charges and counter-charges.of aggression ing full liberty of action to Vietnamese for 
and their legal justifications. According to safeguarding their sacred rights to terri- 


Mr. U. Thant, "the basic problem in torial unity, national independence and 
. Vietnam is not one of ideology but one of liberty. 
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India suffered a great loss in the demise ^ Tokyo-from 102648 for the trial of alleged 
of Dr. Radhabenode Pal who passed away Japanese War Criminals; and to the last 
on 10th January, 1967 at the age of 81. He day of his life he was a Member of Inter- 
was the only Indian jurist to have attained -national Law Commission, of which he 
an International stature. Dr. Pal was not twice became Chairman, once in 1958 and 
only a successful lawyer, but also a Judge again in 1963. 
of Calcutta High Court, a Vice-Chancellor 
of the  Uniyersity of Calcutta and Dr. Pal rose to the pinnacle of success 
India's National Professor of Jurisprudence. from a most humble beginning. During 
During. (Һе last three decades he was. a his early. years he had even to accept 
member of several legal or judicial bodies menial service for "his subsistence. But 
of international character, two of which through sheer hard work and sincerity of 
may be specially mentioned. He was a purpose he obtained his Master's degree 
Member of the International Military in Mathematics and- then in Law. Then 
Tribunal for the Far East which sat at- University of Calcutta conferred on him a 


- 
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Doctorate in Law (LL.D.) for his thesis 


"Hindu Philosophy of law in Vedic Age 
and in Post-Vedic times". 


He had the unique distinction of being 
appointed 'Tagore Professor of Law on 
three occasions, namely, 1925, 1930 and 
1988. In January 1941, he was elevated to 
the bench as a Judge of the Calcutta High 
Court. He occupied this high office until 
July 1943. Не then reverted to his prac- 
lice at the Bar and in March, 1944 he 
became the Vice-Chancellor of the Univer- 
sity of Calcutta, and occupied the office 
until 1946. Between April 1946 and Decem- 
ber 1948, he acted as a judge of the Military 
Tribunal for the Far East, held in Tokyo 
for the trial of major Japanese War Crimi- 
nals. By his dissentient judgment cover- 
ing over 800 printed pages and the acquit- 
tal by him of Tojo, Hitaki, Shimodo and 
others he won international fame. ‘That, 
by itself, might. not make his judgment a 
great pronouncement but he also laid down 
propositions which have since passed into 
the body of public international law, 
though as a minority opinion and without 
a discussion of which no work on public 
international law would now be complete. 


Broadly speaking, he held that no cate- 
gory of war, not even aggressive war, had 
yet become a crime in public international 
law and that there was no legal authority 
for victor nations holding a trial of some 
members of the vanquished at tbe conclu- 
sion of a war on charges of war crimes. He 
pointed out that if such authority was to 
be:conceded, the prosecutor and the ac- 
cused might well have had to exchange 
places, if the war had ended otherwise, 
LC. in a victory of those actually van- 
" guished. Writers on public international 


— 


law have since been at pains to counter 
these views, but in spirit of the weight of 
high authority on the opposite side, none 
has yet succeeded in meeting them ade. 
quately on grounds of reason and law. 
ТЕ 

| Dr. Pal became, in 1952, a member of 
the International Law Commission of the 
United Nations, of which he subsequently 
became the Chairman twice, which is a 
unique distinction, The President of India 
honoured him by conferring upon him the 
award of Padma Vibhusan. In 1959 he 
was appointed as the Nationa] Professor of 
Jurisprudence. Earlier, the Emperor of 
Japan conferred upon bim the First Order 
of the Sacred ‘Treasure. He was also granted 
the Freedom of the City of Tokyo and 
Kyoto. 


"Though richly endowed with academic 
honours and professional distinctions Dr. 
Pal remained, to tbe last days of his life a 
simple, quiet and  unostentatious man, 
approachable by all and full of kindness 
and sympathy to anyone who came to him 
in trouble or pain. 


No words will be adequate enough to 
express the loss the country suffered by his 
sad demise. His death was deeply and 
widely mourned not in India alone but by 
lawyers and jurists all over the world. But 
our sentiments can be better expressed by 
echoing what General Tojo, Japan’s war- 


- time Premier said shortly before his execu- 


tion on December 23, 1948: 


“Through him J felt pride for the Asian 
people. It would be fortunate if the recent 
war resulted in the understanding that 
the peoples of Asia have the right to 
survival.” 


An Illustrious Son of Mother India 





Dr. Radha Binod Pal 


ON THE ISSUE OF 
ADVOCATES ACT 





MN UNITED DEMAND COMMITTEE. 


A Part of the Assembly of Law Students & Graduate 
Trainees of West Bengal in 
University Lawn 





In Bengali (Female) drama who lifted Inter-Collegiate Drama 
Championship Trophy for the first time in the historv 


of our College. 
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study in contrast, it is pitted against ex- 
ecutive and legislative powers. As a study 
in methodology, it is the whole process of 


adjudication and decision. As a process of - 


finding facts and truth under the din and 
debris of tensions, contradictions, conflicts, 
assertions and denials, the judicial power 
employs its own technique of evidence, 
procedure, examination of witnesses, op- 
portunity of hearing contending views and 
versions. Аз a mission, it seeks and tries 
to do justice. Its great merit is that it is 
a power without bias or previous com- 
mitment and is a function of balancing 
interests. This power is both instinctive 
and dialectical. 


The scope of judicial power expands or 
contracts according to the political philo- 
sophy ог political science of the State 
within which the judicial power has to 
function. In totalitarian States with 
monolithic absolutism, the judicial power 
shrinks to the minimum and that mini- 
mum even works as the minion of poli- 
tical power. In liberal democracies the 
. judicial power reaches its amplitude and 
Zenith. The judicial power is the baro- 
meter which registers the rise and fall of 
independence and freedom in human 
society. 


Judicial power is directly concerned- 


with disputes, rights and obligations be- 
tween (a) man and man, (b) man and 
Society, (c) man and the State or the 
Government and (d) States and States, or 
nations and nations. It extends over in- 
dividuals, families, institutions, public and 
private corporations, companies, firms and 
associations and diverse kind of public 
and private relationships. Its impact is on 
life, liberty and property. It can punish, 
reward, encourage, compel, prohibit, direct, 
control, create and extinguish. 
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Judicial power can only be exercised 
through an actual lis or actual litigation. 
It is only through such a lis, it can be 
kinetic or else it remains static and poten- 
tial. The Judicial power, unlike other 
powers in the State, has to be moved in 
every individual case. It cannot move by 
itself or in obedience to public clamour. 
It is moved by actions, proceedings, writs 
and methods of judicial review . 


From this it follows that those who 
move the judicial power must act with 
some basic responsibility for a genuine 
public or private grievance. Attempt to 
move the judicial power for political or 
collateral purposes makes nonsense of 
statutes and laws and perversion of the 
Constitution and leads to waste of judicial 


power. 


In liberal democracies, judicial power 
has travelled beyond its traditional home 
and environments. It has now an enlarged 
fourfold content in (1) decisions on con- 
stitutional controversies which are charged 
with political aspirations, (3) statutory 
interpretation by the Courts of many new 
types and patterns of legislation and sta- 
tutes proclaiming unorthodox views of 
the service and welfare States, ($) Judicial 
review of laws and governmental action 
and (4) judicial review of not only the 
lower and subordinate judiciary but also 
of the diverse species of administrative 
and other tribunals and agencies. ‘The 
vast and unprecedented growth of admi- 
nistrative laws bas paradoxically increased 
the scope, content and impact of judicial 
power although their primary object has 
been to lighten the burden of the ordi- 
nary Courts. 


While the Constitution has enlarged 
the scope of judicial power beyond their 


` and construction. 
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orthodox limits, . legislation in financial, 
fiscal and taxing areas, and in labour 
economic and technological areas has add- 
ed new dimensions to judicial power. 


III 
LIMITATIONS .OF JUDICIAL POWER 


The limitations on judicial power are 
both extrinsic and intrinsic, . though it is 
not easy to draw the line between the two. 
These limitations are not always fixed and 
may become variable. 


The judicial power is not concerned 
with the policy of the law or the statutes 
which is said to belong to Parliament 
and legislatures, The judicial power does 
not formulate legislative policy but ex- 
plains and propounds it by interpretation 
That is its first and 
paramount limitation. 


Public movements and public contro- 
versies as such are not within the frame of 
reference of judicial power. It can only 
resolve an actual conflict between specific 
litigants and definite parties. It does not 
deal with the mass or the mob. It does 
not decide public grievances but decides 
specific complaints. 'That is its second 
limitation. < 


‘The judicial power is-always ex post 
facto. It intervenes after the event and 
even in qua timet actions.. It is in its 
nature archaic because it decides a past act 
or event. It is therefore neither messianic 
nor prophetic. It cannot anticipate. It is 
emblematic and symptomatic. Without a 
particular emblem or a specific symptom, 
it is powerless. It is necessarily occasional 
in its very nature and not perpetual in its 
current. ‘That is its third limitation. 


Judicial power operates inter partes 
and acts in personam and in the very 
limited spheres such as status and testa- 
ment where its voice is in rem, it 15 at best 
a personal proclamation and not a public 


"fiat for general application. Res judicata 


silences parties and their representatives 
but not those who are not parties, ‘This 
is the fourth limitation. 
AN 

The judicial power not only creates 
law but is created by it. It is itself the 
creature of law and statutes and is there- 
fore bound by their terms and conditions. 
As part of such law, judicial power is пог. 
mally bound by its own precedents and 
stark decisions. ‘This is the fifth limitation. 


The judicial power also accepts the 
limitations of the well-settled principles of 
natural justice and its own machinery and 
processes of discovery, investigation and 
evidence to find out truth and justice. 
‘That is the sixth limitation. 


The judicial power is not political 
power and practical awareness of the dif- 
ference: between the two is a limitation on 
judicial power. The judicial power can 
only act on given materials and cannot 
create matter, event, or situation. Judicial 
power is therapeutic and curative. Poli- 
tical power is prophylactic and creative. 
The limitation of either is that the one 
should not usurp the function of the 
other. From this it follows that the poli- 
tical power is elective and represents the 
voice of -the people. But the judicial 
power is non-elective and in that sense 
non-representative and reflects the con- 
science and not the voice of the people 
and acts more as a brake than as the 
Chariot. The judicial power is the guard 
and the control of the political power. It 
therefore does not act as the superlegis- 
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and normally unnoticed features, Judi- 
ciary is not only exponent of the Consti- 
tution. It is not so much the guardian 
of the Constitution as the arbiter of the 
disputes under the Constitution, There 
are many other areas, where the Consti- 
tution is being daily applied after an 
interpretation by the agency applying the 
Constitution and if such interpretation 18 
accepted by the interest affected, the Con- 
stitution is given the expression by the 
agency without the intervention of the 
judiciary. Such area is much vaster than 
the area of disputed problems under the 
Constitution which come to the judiciary 
for final determination. It is necessary to 
empbasise that the Constitution is not 
necessarily and pervasively government by 
litigation and by the judiciary. Secondly 
there are many areas under the Indian 
Constitution which excludes the judiciary 
and the Courts from interfering or inter- 
vening, There the expression is given to 
the Constitution by the agency or the in- 
strumentality charged with administering 
the excluded areas. Thirdly judiciary’s 
final expression to the Constitution is 
always subject to the amendement of the 
Constitution on the point to overcome 
such judicial decisions. The history of the 
amendments of the Indian Constitution in 
the last seventeen years bears eloquent 
testimony to that fact. 

These three limitations are therefore to 
be read into the constitutional doctrine 
of the judiciary giving expression to the 
Constitution. 


VI 
RELATIONSHIP WITH THE 
LEGISLATURE 


The correct relationship between the 
legislature and the executive has been a 
very vexed problem іп constitutional 
jurisprudence. 


The first principle to be observed is 
that the judiciary does not legislate and 
the legislature does not judge. The simpli- 
city of this proposition conceals many un- 
suspected complexities. The Judges do 
legislate and that in an unobtrusive way. 
By interpreting Statutes and the Constitu- 
tion and giving extended or restricted 
meaning to them, they perform the func- 
tion of legislation, no doubt indirectly. 
Mr. Justice Holmes described this process 
as Judges legislating “interstitially”. 
Similarly the legislature is a Court unto 
itself about its own rules and conduct 
within its own precincts, and regarding 
its own members. In that respect the legis- 
Jators act as Judges. 


The respective jurisdictions of the 
legislatures and the judiciary, being very 
close to one another, often lead to one 
overstepping the limits of the other. The 
competition for power between the judi- 
ciary and the legislatures recently reached. 
a high water mark in the historic dispute 
represented by the Presidential Reference 
between the Uttar Pradesh Legislature and 
the Uttar Pradesh High Court, reported 
in A.LR. (1965) SC’ 745. Parliament and 
legislatures do not always gracefully accept 
the judiciary nullifying their Statutes and 
Acts or giving a meaning to them contrary 
to their expectations. Judges are embar- 
rased when Statutes and Constitution are 
amended to overcome the effects of judicial 
decisions. The friction, therefore, between 
the legislature and the judiciary is fre- 
quent. One aspect of this friction is re- 
presented by the growing tendency in 
Act§ and Statutes to exclude and restrict 
access to the Courts by the aggrieved 
parties. 


Harmony between the legislature and 
the judiciary is fundamental for constitu- 
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tional peace and good government. It is 
not enough in constitutional law to sepa- 
rate the two in water tight compartments 
and to put up barriers and pillars to neat; 
ly describe their respective boundaries. 
They are no doubt necessary. But what 
is more necessary is an active and dynamic 
co-operation between the two. The new 
constitutional jurisprudence that the 
world awaits is not the 17th, 18th and the 
19th century doctrine of separation as co- 
ordination and co-operation between the 
two. The desirable principle is based on 
the recognition of the doctrine that the 
legislation or law making is one whole 
process, that law is not to be found as a 
finished unalterable product  manufac- 
tured on.the anvil of Parliaments and 
legislatures, ready to be marketed to the 
nation, for consumption. It is rather the 
basic raw material or the wholesale pro- 
duct, to be fashioned for individual needs 
and retail use. Тһе first part of this pro- 
cess is done by the legislatures and the 
second part by the judiciary. Conceptually 
there is no conflict and the variation is in 
the application. It is this total view of 
law-and legislation which alone can bridge 
the gulf between the legislature and the 
Judiciary. With the one there are passion, 
prejudice and parley, and with the other, 
reason, reflection and restraint. 


VII 


RELATIONSHIP WITH THE 
EXECUTIVE 


The judiciary is functionally different. 


from the executive. 'This functional differ- 
ence distinguishes it from the relationship 
between the judiciary and the legislature. 
The judiciary and the legislature are func 
tionally and ideologically akin though 
methodologically and operationally differ- 
ent. 


The relationship arises when executive 
action and conduct or executive orders are 
challenged as violation of law or the Con- 
stitution, or vindictive, malafide, excessive 
or perverse. Necessarily it creates a climate 
of conflict. Because the executive is the 
manifest expression of Governmental 
power, it is here in this area the judiciary 
faces the direct challenge of Governmental 
power. In this challenge, the executive gets 
the advantage of being directly under the 
patronage of the legislature, whose party 
in.power represents the focal point of the 
executive in the cabinet of ministers, The 
executive is dependent on and in that sense 
a part of the legislature but the judiciary 
is independent and outside both. ‘The 
relationship therefore between - the execu- 
iive and the judiciary, is complex, delicate 
and acute. It is rendered more difficult 
by the fact that the executive has to act 
quickly, decide quickly, cannot afford to 
be placid and patient, consequently has to 
adopt rough and ready methods. The very 
opposite is the method of the judiciary, 
reflective, deliberative, patient and slow- 
moving. 'Тһе judicial outlook and the 
judicial method have little in common 
with the executive outlook and executive 


methods. 'Tbe nature of this radical differ- 


ence has to be grasped clearly to discover 
a working hypothesis between the two, 
which will neither paralyse the executive 
nor introduce tyranny and affront to free- 
dom, liberty and law. 


Ihe relationship in the modern age 
is heavily charged with explosive poten- 
tiality. Ever since the last two World 
Wars and the phenomenal advance of 
science and technology and methods of 
mass control the executive power has 
been growing rapidly to large dimensions. 
Although this growth was encouraged by 
the direct patronage of the legislature, the 
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executive power has now ‘become even a 
challenge to ‘legislature; ‘which.::finds › if 
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вау certain executive actions and orders 
are "final" and beyond the pale of judicial 
scrutiny. This is done usually in the name 
of "Emergency" or “Expediency”. 
feature on this point is to say that the 
‘satisfaction or the opinion of the executive 
18 conclusive on the pns 

Here as elsewhere the ideal is the har- 
mony between the fudicary апа the 
executive. The State cannot act without 
-the help of either and the Government 
needs them both. What is needed is a 
mutual deference between the two. A 
` judicial awareness of the practical consi- 
derations and exigencies of executive ac- 
tions is a constitutional need. -А hair 
splitting juristic ` imposition upon the 
executive will stifle the executive action. 


That judicial deference to the executive: 


has to be evolvéd and means no more than 
appreciation of: the condition in which 
the executive has to act. This however 
cannot mean that the executive can dis- 
regard the basic mandates of the policy 
and purpose of the statutes and legisla- 
tions or the imperative commands of the 
Constitution of India. That deference is 
due- from the executive to the judiciary. 
The efficacy of this doctrine will depend 
on the mutual wisdom, respect and appre- 
ciation ‘between the two with conscious self 
restraint on either side. That alone can 
Keep the ship of the State on an even keel. 
VIII 
THE ROLE OF THE INDIAN 
JUDICIARY IN THE LIGHT 
OF THE ABOVE 

Тһе Judicial Power has not been ex- 
pressly vested in the judiciary under the 
Indian Constitution. 'That is in sharp 
contrast with the American Constitution. 


~ 


A 


One. 
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This creates a handicap for the Indian 


Judiciary. Its constitutional consequence 


is that the judicial power is exercised not 
only by the judiciary but by other- agencies 
and instrumentalities which have neither 
the judicial equipment nor the judicial 
training, nor the judicial climate to ob- 
serve and follow the norms and principles 
of adjudication., 


There is also no complete separation 
of the judiciary from the executive under 
the Indian Constitution. 'Therefore, there 
is the clearest Directive Principles of State 
Policy in Article 5o of the Constitution 
directing "the State shall take steps to 
separate the judiciary. from the executive 
in the public services of the State", Some 
States in India, but not all, have done this 
in varying degrees. See in this connection 
the decision in. Nripendra Nath Bagchi 
vs. Chief Secretary of the Government of 
West Bengal, reported in A.LR. 1061 
Calcutta 1, and affirmed on appeal by the 
Supreme Court reported in A.LR. 1966 


SC 447. 


The general tendency of the Indian 


` juticiary has been to uphold its own juris- 


diction and powers and to extend them on 
the principle of “Boni Est Judicis 
Ampliare Jurisdictionem”. 


It has acted as the guardian and custo- 
dian of the Constitution and as the inter- 
preter and- arbiter of the constitutional 
rights and obligations. In particular, it 
has protectéd and defended the Funda- 
mental Rights and the life, liberty and 
property of the citizens., 


The Indian judiciary has held the 
Scales of Justice evenly in most instances 
between the rights of man, the State and 
the .Government, 





specially in the field of labour and social 
welfare legislation, it has taken a liberal 
and progressive view. | 


In its battle against the encroachment 
on the Constitution and the law it has 
reached high land marks. Тһе oth 
Schedule of the Constitution of India 
shows the long list of Statutes and Acts 
which the Supreme Court and the High 
Courts declared ultra vires the Constitu- 
tion and struck them down as illegal 
and void. The incorporation of void and 
illegal Acts into the Constitution to make 
them constitutional is a striking proof of 
the failure of the- Indian Legislation to 
conform to the Constitution under which 
it works. The recent controversy over the 
oth Schedule of the Indian Constitution 
culminating in the decision of the Supreme 


Court in Sajjan Singh Vs. The State of | 


Rajasthan, reported in A.LR. 1965 SC 845 
underlines the nature of the problem on 
this point. | 

The other land mark is the recent con- 
flict between the judiciary and the legisla- 
ture over their respective powers and juris- 
dictions in the dispute between the Uttar 
Pradesh Legislature and Uttar Pradesh 
High Court which became the subject of 
‚ the Supreme Court's advice on the Presi- 
dential Reference reported in A.LR. 1965 


SC 745. 


On the eve of the Constitution, the 
judiciary came into conflict with the execu- 
tive over the problem of acquisition and 
control of property resulting in the amend- 
ment of Article 31 of the Constitution and 
its connected provisions, when Prime Minis- 
ter Mr. Nehru attempted to warn the 
Judges in his speech in the Constituent 
Assembly on September 10, 1949 in the fol- 
lowing terms:— . 
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“We honour our Judges and respect 
their independence, but I warn them, we 
will tolerate no legal quibbles on their part, 
they must not stand in our way. No law, 
no Judge is going to come in our way in the 
abolition of the Zamindary system.” The 
judiciary did not revise its opinion, but the 


-Government amended the Constitution to 


overcome the judicial verdict. 


I conclude with the following quota- 
tion ‘from the “Aspects of Justice” by Sir 
Carleton Kemp Allen, Q.C. at pages 104- 
105 in the hope and belief that they apply 
equally to the Indian Judiciary: — 


“This frequent judicial necessity causes 
impatience, not to say exasperation, to thë 
apostles of pure expediency (which is 
often impure expediency). 16 has been 
evident in recent years in certain branches 
of English administrative law. Judges who 
from time to time administer a check to 
“policy” are reproached by the worship- 
pers of policy with being incorrigibly nar- 
row, conservative, and  enslaved to the 
sanctity of private property. In the vast 
mass of English case law I do not believe 
that there is any adequate evidence that 
our judges have been antagonistic or dis- 
loyal to enlightened social policy, either in 
the development of the Common Law or 
in the enforcement of statutory schemes. 
But if sometimes they assert the principles 
of justice per se as against the plausible 
solicitations of immediate expediency, they 
are vindicating something which is of 
higher ultimate value than any ephemeral 
policy; and I believe that the vast majo- 
rity of British public opinion supports 


- 


them in so doing." E 


Amid the clamour of multiplying and 
contending interests, the quiet'voice of the 
philosopher, reminding us of such elemen- 
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tary principles as justice and liberty, may 
teach us more wisdom- and resolve more 
of our doubts than the statistician, the 
fact-nder and the whole teeming multi- 
tude of -ologists. ` Justice is, heaven knows; 
imperfect enough in its application, but at 


least ‘it is an ever-fixed mark. That looks- 


on tempests, and is never shaken’. It is 
the abstract mediations of the thinkers 
even more than the trials and errors of the 
doers, which help to keep that mark steady 
and to send its guiding beams across 
troubled waters; and for that reason it is 
from “‘unpractical” jurists like Stammler 
that illumination is still to be gained 
‘among the evergrowing complexities of 
social relationships. ` 
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Law. 

3. Benjamin Cardozo— Selected Writings 
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4. Lord Denning—Road to Justice. 

5. Lord Denning—Freedom under the 
Law. UE 200204 
6. Justice Frankfurter—Of Law 
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. Judge Learned Hand—The Spirit of 
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. The Public Paper of Chief Justice 
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. Vyshinsky—Soviet Constitutional Law. 
. Law in Action—Lord Asquith. 
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Parliamentary Democracy and 
Growih of Administration in India 


By 


DR. B. М. MUKERJEE, BARRISTER-AT-LAW.- 
Principal (Offg), University College of 
Law, Calcutta. 


Our Constitution begins with a Pre 
amble that asseverates noble intentions 
based on lofty ideals. "Though a period ої 
19 years is not long in the life of a Consti- 
tution which is meant to endure, it does 
take a substantial slice out of the life of an 
individual whose benefit is the ultimate 
justification of the Constitution. It is, 
therefore, time to descend from the heights 
of legal theory to practical results. If law 
is "social engineering", we ought to see 
that legal principles are actually laying our 
social foundation. 


1. PARLIAMENTARY DEMOCRACY 
(a) Democracy 


Not only do the publicists and authors 
begin their discussion on 'democracy' with 
a reference to President Lincoln's speech 
at Gettysberg, to an ordinary citizen too 
the immortal line—"Government of the 
people, by the people,: for the people"— 
seems to represent the source and inspira- 
tion of the concept of democracy. It is, 
however, common knowledge that this 
noble conception of democracy goes back 
to Cleon who, addressing the men of 
Athens, spoke of a ruler “of the people, 
by the people, and for the people”, four 
hundred years before the birth of Christ. 


\ 


Though the statement has stood the 
test of time in its entirety, the essential 
germ ‘of democracy lies only in one of its 
parts, viz, “by the people"..For, all forms Of . 
government are necessarily "of the people", 
and a benevolent Kingship can satisfy thé 
requirement of "for the people" without 
being democratic. ' Government’ by the 
people in the modern sense means govern- 


ment by the majority of the people. There- 


fore, in a democratic state all citizens must 
have full political rights and form a vast 
electorate. But, in a society where there 
is only one political party, government by. 
the majority of the people is quite com- 
patible with an- authoritarian regime. 
Therefore, government by the people, that 
is, by the majority of the people, may not 
in all circumstances result in “democracy. 
A, totalitarian form of government is a case 


4n point. А genuinely democratic govern- 


ment must therefore possess certain other 
characteristic elements beyond being mere- 
ly a “Government of the people, by the 
people and for the people". These charac- 
teristic elements are found in the distribu- 
tion of State powers among different and 
independent organs in contrast to totali- 
tarianism where all powers are concen 
trated in one organ or institution, thereby 
creating a legal distinction between those, 
who command and those who obey. Demo- 


стасу knows no such distinction ; besides, 
there is always. freedom and protection of 


the minority who may н] day become the. 


majority. - 
(b) Parliamentary Form 


Having established the principle of 
distribution of Sovereign powers, demo- 
cracy expresses itself in different forms 
. according to the manner of this distribu- 


tion. There have thus come into existence’ 
three different forms: Presidential, Durec-. 


torial and Parliamentary. 
| ; і 


Pailiamentary form of democracy in 
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‘State to the executive part’. 


India, as is well known, owes its origin to- 


the British. 
authority is shared by two organs of govern- 
ment: President (Head -of State) and the 
Council of Ministers (cabinet), the latter 
being collectively responsible to the House 
of the People or in the case of a State to the 
Legislative Assembly. [Art. 75(3) & Art. 
164(2)]. And as “there shall be a Council 
of Ministers with the- Prime Minister (or 


Chief Minister) at the head to aid and, 


advise the President (or Governor) in the 
exercise of, his functions": [Arts. %74(1), 
163(1)] the responsibility- of the ce 
ment is а 

The significance of this — € 
has, however, to be seen in proper light, 
bearing in mind that Indian Constitution 
aims at representative democracy and does 
not admit of any restriction on adult fran- 
chise, in a total adult population of some 
180 million with a percentage of literacy 


. below 24, and suffering from the twin chro- > 
- . nic ailments of: poverty and ignorance. In · an Jovem ор ее Punjab, (1955) 


Ín this form. the Executive : 


N 


these--circumstances; popular : democracy. is - 


only publicised democracy; and responsible 
government means merely that the govern- 
ment in power has the legal right to govern. 
However, the Supreme Court has. pro- 


г 


is 


nounced that: “The President has thus 
been made a formal or constitutional head 
of the executive and the real executive 
powers are vested in the Ministers of the 
Cabinet. The same provision obtains in 
Yegard to the Government of States 
In the Indian Constitution, therefore, we 
have the same system of parliamentary exe- 
cutive as in England and the Council of 
Ministers consisting, ав it does, of the mem- 
bers of the legislature is, like the British 
Cabinet, ‘a hyphen which joins, a buckle 
which fastens the legislative part of the 


эз 


2. NATURE OF EXECUTIVE POWER 


The business of government involves a 
variety of processes. То an ordinary сій- 
zen, however, legislative and executive pro- 
cesses appear to be the most important and 
most intimately connected with each other. 
An analysis of the executive power itself 
would reveal the innate relationship that 
exists between the two. According to the 
judicial pronouncement of our highest 
court, executive power ordinarily connotes 
the residue of governmental functions that 
remain after legislative and judicial func- 
tions.are taken away subject, of course, to 
the provisions of the Constitution or of any 
law. The Supreme Court has also attempted 
to give а оге positive definition by stating 
that Executive function comprises both the 
determination of policy and its execution ; 
initiation of legislation; maintenance of 
order; promotion of social and economic 
welfare; direction of foreign policy ; and, 
in fact, the carrying on, or supervision of, 
the general administration of the State 


з S.C.R. 235 (235-6)]: 


. Since the Dedaration of Rights by the 
French Constituent Assembly in 1789, the 
doctrine of separation of powers has been 
given .expression in the technique of con- 
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titution-making. The protagonists of the 
doctrine, however, have always emphasiz- 
ed the intimate relation between execu- 
tive-legislative powers. Jellinek even dis- 
tinguishes between the executive element 
and the governmental elements of admi- 
nistration. 


Sirdar D. K. Sen in his comparative 
study of our Constitution gives a fine 
analysis whereby executive power can be 
seen to consist of two distinct elements: 
legislative and governmental. While .the 
governmental element comprises "execu- 
tive powers properly so called" and in- 
cludes all discretionary-and mandatory acts 
pertaining to government, embracing the 
formulation of policies in both internal 
and external affairs, it is with the legisla- 
tive element that we must concern our- 
selves to appreciate the close affinity that 
subsists between executive and legislative 
acts. This element has three distinct as- 
pects: first, collaboration with the Legis 
lative in law making, which under the 
present day condition takes the form of 
actual initiative in legislation ; secondly, 
promulgation of laws in the form of execu- 
tive regulation of two different kinds: 
one dealing with the relations between 
the State and its organs and agents, and 
the other of more general application 
establishing legal relations between indi- 
viduals inter se, and between them and 
the State ; and thirdly, enforcement of all 
laws which, according to Vittorio Orlando, 
must be done even by the application of 
external force. 


3. RELATION BETWEEN THE EXE- 
CUTIVE AND THE LEGISTURE 


From this analysis of executive power 
it is clear that under our Parliamentary 
system there must exist not merely a blend. 
ing of executive and legislative functions 


( 


_ direction: 
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but actually a relation of interdependence 
between the Council of Ministers and the 
Legislature. In this respect Indian system 
is more akin to the British, than the 
American, which is founded on the theory 
of Separation of Powers. This interdepen- 
dence finds expression in two opposing 
control of Council of Ministers 
(Cabinet) by the- Legislature (Parliament) 
and vice versa. 


In modern times control of Legislature 
by the Council (Cabinet) has assumed an 
enlarged importance due to the growing 
strength of party organisations. In India 
the existence of only one political party of 
consequence in the country with its Over- 
whelming majority in the  Legislatures 
makes the controlling influence of the 
Council (Cabinet) practically absolute. 
The Legislature, having been deprived ‘of 
its control over the Executive, has been 
endeavouring to make its sovereignty - felt 
in another sphere. The Legal Committee 
of the U.P. Vidhan Sabha, for instance, 
arrogating to itself the power to consider 
the Supreme Court's opinion on presi- 
dential reference relating to the jurisdic- 
` tional conflict betweten the Allahabad 


“High ‘Court and the U.P. Legislative As- 


sembly, observed "that the Supreme Court 
Opinion did not reflect the real intention 
of the framers of the Constitution and was 
not binding on ару one." (Statesman: 

Nov. 28, 1964]-. Again, the Conference of 
Presiding Officers. of all legislatures in 
India expressed unanimously against the 
majority decision: of the Supreme Court 
and “reference was made to the fact that 
while the Supreme Court's opinion was by - 
a majority, the resolution on the privileges 
and rights of Legislatures was adopted uh- 
animously by the Presiding Officers.” 
[Statesman: January 13, 1965]. This ilus- 
trates the vindication of ‘democracy of 


‘numbers’ over the doctrine of ‘separation 


ч 


‘N 


of powers’: an assertion of quantity over 
quality ; and a sedulous + undermining of 
authority of the, Judiciary by the , Legis- 
lature. It is not presumptuous to draw 
the attention of the blind followers of de- 
mocracy to the fact that majority decisions 
in the Judiciary are reached through a 
process entirely different from that of the 
Legislature for its unanimity. 


4. SEPARATION OF POWERS 

Though the principle of collective res- 
ponsibility of ministers is a negation of the 
doctrine of separation of powers, the 
Supreme Court in India has admitted that 
the conception of separation is implicit in 
the Constitution—Ram Krishna Dalmia 
V. Justice Tendolkar, AIR (1958) S.C. 538. 
фет Das C.J. Yn fact, in. re Delhi Laws 
Act, AIR (1951) S.C. 332 (346), Kania C.J. 
held that delegation of the principle of 
legislation is unconstitutional. The result 
of this coexistence of the two. opposing 
ideas is a functional division, without in- 
stitutional separation, of powers. 


It was Montesquieu who gave currency 
to the threefold division of powers set forth’ 
by Aristotle. Separation of powers, accord- 
ing to Dean Roscoe Pound, has been car- 
ried furthest in the Constitution of the 
United States of America and the constitu- 
tions of its several states; and this was not 
solely dué to the fashion of eighteenth 
century political thought. 


The basis of the doctrine of separation 
is the juristic-theory of the State in which 
the government performs only three types 
of function, namely, legislative, executive 
and judicial. The theory assumes that 
every act of the government can be placed 
under one or the other of these functions. 


But today the State renders many services 


which are difficult to be squeezed com- 
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pletely into any one of these accepted cate- 
gories of function. In contrast with the 
pàst, the functions of the modern govern- 
ment, in Dean Pound's view, fall under 
two broad heads, viz, social conirol and 
public service, of which only the former 
can be conceived of as falling under the 
traditional categories. Duguit goes even 
so far as to think of all governmental func- 
tions as belonging to the latter class, and 
hence the juristic classification into legis- 
lative, executive and judiciary is quite irre- 
levant. ‘The public services of the modern 
government, which are assuming daily a 
larger proportion of governmental acti- 
vity, call for administration of governmen- 
tal powers that defy classification. More 
often than not these administrations ap- 
pear to belong to more than one depart- 
ment of the government; in other woids 
they are mixed powers. 


‘This brings the modern development 
of administration face to face with the an- 
cient conception of ‘the constitutional 
separation of powers. The conception of 
separation has already been, and is likely 
to continue to be, a serious obstacle to the 
development of administration owing to 
the intervention of the judicial process; 
unless the judiciary realises the importance 
of taking a flexible view of the doctrine of 
separation of powers in the vastly altered 
circumstances of the present day from the 
days of Aristotle or even the nineteenth 
century, when the jurists saw in the separa- 
tion the radiant prospect of securing the 
liberty of the individual. The idea of the 
supposed promotion of efficiency by divi- 
sion of labour was also urged in support 
of the doctrine. But the all-embracing ad- 
ministrative process of today needs more 
co-operation than isolation; more func- 
tional integration than separation; and 
more exchange of specialised knowledges 
than their independent application. 


- 
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When the governmental process of to- 
day is underlined by a rapid development 
of administration, the traditional concep- 


tion of the separation of powers should. 
The adjustment. 


play a subdued role. 
between general security and individual 
liberty is to be reached by checks and 
balances of functional authorities. In any 
event, Montesquieu's enunciation of the 
doctrine of separation has been, says 
Sir Carleton Allen, widely misunderstood. 
‚То secure against a monopoly of power in 
the State, should be its main objective ; 
and this is best achieved by widely distri- 
buting the total powers among many 
authorities exercising all the three func- 
tions, rather than by allocating the three 
types of power to different authorities .in 
an exclusive sense. 


5. GROWTH OF ADMINISTRATION 


According to the 14th Report of the 
Commission, ' "Ihe number of Indian 
statutes which constitute administrative 
authorities, purely administrative and 
quasi-judicial, is legion.” The steady 
growth of administrative authorities in 
India after the independence is the conse- 
quence of transformation of the police 
state into a welfare state and has intimate 
connection with the rise of social legisla- 
tion, such as labour laws, land laws, re- 


venue and taxation laws, and also legisla- | 


tion relating to public utilities. 


An administrative authority is an 
agency or limb of the Government other 
than its Legislature or Judiciary. All ad- 
ministrative acts are, therefore, referable 
either to the Executive or its agencies. 
- Under our Constitution the Executive is 
free to undertake any measures in diverse 
spheres without, or in advance of, specific 
legislative sanction, except for incurring 
public expenditure or affecting private 


|| - + 


rights of individuals. This was expressed 
by the Supreme Court in Ram Jawava V. 
State of Punjab, (1955) 2 S.C.R. 225 (236). 


-Thus an administrative act may be statu- 


tory or non-statutory. Clearly enough 
a wide area of activities falls within the 
region of ‘administrative action’, which 
may partake of even legislative or judicial 
character. 'The legislative and the judicial 
acts of administrative authorities are 
known by the technical terms of quasi- 
legislative and quasi-judicial. Quasi-legis- 
lation is subordinate legislation of making 
rules and regulations to fill in the details 
in a legislative enactment for its execution. 


. When an act of the administrative autho- 


rity affects some one's legal rights and the 
law prescribes a procedure to be followed 
by the authority in coming to its decision, 
it is,a quasi-judicial act. All other acts of 
administration are 'purely administrative' 
and are characterised by the fact that they 
are applicable only to particular cases with- , 
out any generality, such as, the granting of 
a licence, making of enquiries and investi- 
gations preliminary to a legislative or 
judicial proceeding, referring a matter to a 
statutory tribunal for adjudication, etc.— 
Musaliar V. Venkatachalam, AIR (1956j 
S.C. 246 (266). 


6. CONTROL OF ADMINISTRATION 


In a welfare state and specially in a 
community with a socialistic bias all law, 
according to Wolfgang Friedmaun, becomes 
administration. Orders fixing prices: of 
foodstuff or releasing foreign exchange or | 
controlling traffic or enforcing zoning regu- 
lations are as much legislative as adminis- 
trative. In fact, the main bulk of govern- 
mental process today is administrative 
process. Public legislation has all but 
‘ousted private legislation from the floor of 
legislature ; and government today is the 
largest single litigant before the Courts. 


4 


UNIVERSITY LAW JOURNAL 17 


Administrators legislate, adjudicate and 
exercise discretionary powers; and in 
their zeal for reform they look upon con- 
stitutional limitations апа guaranteed 
rights as impediments in their way ; and 
.in their effort to get immediate results 
they do not hesitate to do violence even 
to the rules of natural justice. Harla v. 
State of Rajasthan, (1951) S.C.R. 299. 
Ministers with the best of intentions are, 
in these circumstances, "experts ex officio" 
in al subjects, including, of course, the 
knowledge of what is really good for the 
citizens, 


“The essence of administration", says 
Friedmann, “is discretion and utility." 
Therefore, administrative .actions must 
never be arbitrary, nor end in futility. 
For this, suitable control has to be devised 
to keep the administrative processes within 
bounds of reason that sees the individual’s 
liberty in the fulfilment of social necessity. 


The limitations on, and control over, 
the powers of administration are broadly 
divisible into two; legal and non-legal. 
We seem to have been preoccupied with 
the former to the utter neglect of the 
latter, which, though it exists in form, 


has never received the attention and care 


it deserved. 
(a) Legal 


The legal control springs from the 


principle that every action of the adminis- 


tration that interferes with -the rights of 
individuals must be based on the authority 
of law and the Constitution; Our Courts, 
being the guardians of our Constitutional 
and other rights, have always been vigilant 
‚їп protecting the rights of individuals to 
the annoyance of administrators. This is 


: illustrated in a very recent case where the 


4 
3 Я 


Supreme Court held transfers of district 
Judges from one district to another by 
the Governor (of Assam) to be unconstitu- 
tional under Art. 233 (A. B. Patrika: 
22-9-66). 


Although judicial control of adminis- 
trative action is not the subject of this 
paper. it may be mentioned in passing 
that it is possible to carry this method of 
control to an extreme resulting in an un- 
due interference with administration, as 
happened in the U.S.A. in the last cen- 
tury. In India too the anxiety of the 
Supreme Court for the protection of rights 
of property against administrative action 
is evident in its interpretation of relation- 
ship of Art. 31(1y and (2) of the Constitu- 
tion in the cases of Chiranjit Lal, (1950) 
S.C.R. 869; Subodh Gopal, AIR (1954) 
S.C. 92; and Dwarkadas, А.Т.К. (1954) 


S.C. 119, leading to the 4th amendment 


of the Constitution in 1955. And even 
after the amendment the case of Kochunj 
A.I.R. (1960) S.C. 1080 drags in Art. 
19(1)(f) and (2) to be tied to art. 31(1) so 
that the proprietary rights of individuals 
may be saved. Perhaps, the Judiciary has 
а natural tendency to confine administra- 
tion to the minimum ; and it has been 
rightly suggested that the Supreme Court 
of India still takes a narrow view of what 


‘the proper: governmental functions are in 


a modern welfare state. [6 J.LL.I. 175— 
J. Narain] The real position may be 
summed up by saying that while the poli- 
ticians and administrators, to quote from 
Pound, "went to one extreme and were 
bureau ridden", the lawyers and the 
judges on the other hand "went to the 
other extreme and were law ridden." 


(b) N den 


. Substantial functional control and 
reasonableness of administrative action 
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may also come from the non-legal side, 
an improvement of which would automati- 
cally reduce Court actions. The non-legal 


control has two aspects: political and 
administrative. 
(i) Political: The political control 


flows from the principle of ministerial res- 
ponsibility. It is secured by publicising 
the administrative actions so that there 
may be opportunities of criticism both in- 
side and outside the Legislature. Sri Asok 
Chanda, with his experience as Comptrol- 
ler and Auditor-General of India, suggested 
that the Deputy Minister, whose role was 
envisaged to be that of Parliamentary 
Secretary in the U.K., should be given 
the task of explaining policies of pro- 
grammes to the general public and con- 
stituencies, and maintaining liaison with 


legislators, political parties and the press. 


Political ventilation of proposed action 
lets in the fresh air of public criticism 
into the fetid atmosphere of administra- 
tion and cleanses administrative schemes 
of unreasonable arbitrariness. 


(ii) Administrative: The administra- 
tive aspect of non-legal control is a kind of 
built-in mechanism, and controls ad- 
ministration from within. It has again 
two sides both.of which demand our 
serious attention. The first is the bureau- 
cracy itself; and the second is the outside 
participation in it. The word ‘bureau- 
cracy has unfortunately come to mean 
something -which it really is not. AH 
bureaucrats are not necessarily bigoted ; 
and administration needs bureaucracy. 
Although we delighted in running down 
bureaucracy during the British regime in 
India, it máy make the conscientious 
among us sit up to hear Sri Asok Chanda 
say, "Since the advent of independence, 
‘there bas unfortunately been a deteriora- 
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tion in discipline in almost ‘all’ ranks of 
the Civil Services. This is reacting ad- 
versely on the efficiency of administration." 
After analysing with meticulous care the 
causes of this deterioration Sri Chanda 
sounds a note of urgency when he says, . 
"It has become evident that a comprehen- 
sive review of the organization of the 
services should now be undertaken im- 
mediately to make the existing executive 
instrument better fitted to serve the needs 
of a welfare state. With tbe rapid ex 
pansion of functions of government and 
its new welfare orientation, we can hardly 
afford unnecessary and avoidable dissipa- 
tion of man-power, while there is an acute 
shortage of competent personnel in the 


country. 


Popular participation in the adminis. 
trative process is-another method by which 
the administration is brought in line with 
the reality of social forces. Advisory 
bodies of diverse types have thus emerged 
to assist administration in its all-embrac- 
ing legislative, adjudicatory and execu- 
tive functions. These bodies bring in 
citizens’ psychology and expert knowledge 
to bear upon the administrative process, 
and encourage co-operation, conciliation, 
and compromise among group interests, 
thereby reducing the possibility of arbi- 
trary actions. These bodies are either 
statutory, as the Advisory Board u/s. 3 of 
the Preventive Detention Act, 1950; or 
non-statutory, such as the Wage Boards 
which are being set up by executive order 
for tea, jute, cement, cotton, etc. 


Participation of outside experts and - 
ordinary citizens in the administrative 
process is certainly a healthy feature of 
democratic administration, provided the 
human elements involved display genuine 
interest in the subject matter and a sense 
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of responsibility commensurate- with the- 


importance of their task. While ápathy of 


citizen-advisors delay the formation of the. 
advisory bodies in some cases -and ' render. . 


them moribund in others, the, absence of 
responsibility and reckless use of advisory 


instances; Thus in Mannalal Jain v. State 
of Assam, AIR. (19 62) S.C. 386, where 
the Food Advisory Council in Assam, ad. 


vised the administrative authority to grant: 


monopoly right for procurement of paddy, 
the Supreme Court observed, “Such a 
method “will destroy the .very ‘basis: of the 
rule of law and ‘strike at the’ ү root: of 
orderly administration of law.” 


7. CONCLUSION, 


The independence ‹ of India ‘marks a 


17 7 = 


1 
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fundamental change in the outlook of the 
government. What was a police state be- 
fore, has with the introduction of the 
Constitution been transformed almost over- 
night into a welfare state with a pheno- 
ménal increase in administration. A rigid 


power bring disastrous results in a few: adherence to the “separation of powers” 


is no longer valid. The transformation 
places the newly introduced Parliamen- 
tary democracy in urgent need of a 
balance between the legislative-executive 
set-up and functions of administration. It 
is important to recognise that this striking 


“оГ a balance cannot now be the exclusive 
‘function of the judiciary: - political, bureau- 
cratic and other non-legal processes are 


just as important. Above all, an active 
_ public participation in- the evolving of 


administration is the necessity of the day. 


“ 


The Changing Concept of Bonus 


RABINDRA NARAYAN Roy, A.C.A. 


(ist Year Law Student) 


No proper industrial development is 
possible without a dedicated labour force. 
‘The labour and the management are the 
two most important ingredients in our pro- 
ductive system and unless the two co- 
operate, the long-term objective of rapid 
industrial growth is bound to remain un- 
fulfilled. In order to utilize the labour 
force most effectively it is of paramount 
importance that labour should be kept 
contented and maximum goodwill should 
exist between the labour and management. 
In the history of the industrial disputes 
in our country, the disputes relating to 
bonus payments have always occupied a 
wery prominent place. The long-standing 
labour disputes have always consumed 
much of the precious time and energy of 
our productive system to a great detri- 
ment of the social welfare and the wastage 
of the national wealth of the country. 
The records of industrial disputes reveal 
that in the majority of the cases the bonus 
dispute could not be settled amicably by 
conciliation process and the parties had to 
go for decision before the highest court of 
the country. One of the major causes of 
the frequent labour disputes involving 
bonus was the absence of any bonus legis- 
lation and the Full Bench Formula 
evolved by the Labour Appellate Tribunal 
іп 1050 was being applied for solving the 
dispute before the passing of the present 
Act. 

it | 

Another major cause of the frequent 
bonus disputes was tbe difference in the 


concept of bonus from the standpoint of 
management and labour. A proper con- 
cept of bonus is a fundamental requisite 
before any dispute can be solved and 
principle for payment be laid down. 
Both labour and management viewed the 
bonus payments from different perspec- 
tives, each putting the other’s interests at 
stake. Thanks are due to the labour of 
Bonus Commission which has now culmi- 
nated into a bonus legislation and this 
has to a great extent succeeded in setting 
forth a concept of bonus in no uncertain 


terms. ; 


Definitions of Bonus 


The legislators have relieved them- 
selves of much responsibility by not defin- 
ing the term ‘bonus’. The term ‘bonus’ 
has not been defined anywhere in the 
Bonus Act of 1965 or in the Industrial 
Disputes Act of 1947. The meaning of the 
term ‘bonus’ was elaborately discussed by 
their Lordships of the Supreme Court in 
Muir Mills Co. vs. Suti Mulls Mazoor 
Union. In the course of the decision deli- 
vered in this case, several definitions of 
bonus were quoted from several sources, 
some of which are mentioned below. 


1. The primary meaning of the word. 
"bonus" as per the definition given in 
New English Dictionary is 


'A boon or gift over and above 
what is nominally due as remuneration 
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and which is something wholly to the 
good.’ 


J. Stirling adopted this definition in In 
re Eddysione Marine Insurance Co. case. 


з. Webster's International Dictionary 
defines bonus as ‘something given in ad- 
dition to what is ordinarily received by or 
strictly due to the recipient" | 


3. According to Corpus Juris Secundum 
Vol. ЦП at page 515 bonus means: . 


“Ап allowance in addition to what 
is usual, current or stipulated, a sum 
given or paid beyond what is legally 
required to Бе paid to the recipient, 
something given in ‘addition to what 
is ordinarily received by or strictly 
due to the recipient’ ‘It has 
been said to carry the idea of some- 
thing uncertain and indefinite’.... 


4. The word ‘bonus’ has however ac 
quired a secondary meaning in the sphere 
of industrial relations. It is classified 
amongst the methods of wage payments. 
It has. been used specially in the U.S.A. 
to designate an award in addition to the 
contractual wage. It is usually intended 
as a stimulus to extra efforts, but sometimes 
represents the ‘desire of the employer to 


share with his workers the fruits of their, 


common enterprise. (vide Encyclopaedia 
Britannia Vol. 3 pp. 856). | 


5. In Sutton vs. Attorney General, the 
Earl of Birkenhead observed: n 


“The term bonus may of course Бе 
properly used to describe payments 
made of grace and not as of right. But 

“it nevertheless may also include, ав 
here, payments made because legally 


ĝi 


due but which the parties contemplate 
will not continue indefinitely.” 


_ 6. The same position was also recog: 
nised in Kenicotit vs. Supervisors of Wayne 
Country. | 


“|... It is not a gift or gratuity, 
but a sum paid for services, or upon a 
consideration in addition to or in 
excess of that which would ordinarily 
be given.” 


To similar effects are observations in 
Great Western Garment Co. Ltd. vs. 
Minister of National Revenue and National 
Mssociation of Local Govt. Officers vs. 
Bolton Corporation. 


4, The Textile Labour Inquiry Com- 
mittee defined bonus as follows: 


“The term bonus’ is applied to a 
cash payment made in addition to 
wages. It generally represents the cash 
incentive given conditionally on certain 
standard of attendance and efficiency 
being attained." ... 


From the various definitions of “Bonus 
as quoted above it is obviously clear to the 
reader that there are two important ingre- 
dients in most of the definitions which 
may assist one in forming a correct con- 
cept of bonus. These elements are that 
(a) bonus is an extra payment in addition 
to wages and that (b) though it is not 
always legally payable still there may be 
valid reasons for such payments and once 
the payment is made it may assume the 
characterists of a legally enforceable claim. 


Earlier Concept of Bonus as Ex-Gratia 
Payments 

Previously however, in India during the 
early part of the twentieth century, bonus 
was regarded more or less as a gratuitous 
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payment by an employer to an employee. 
This ex-gratia payment started in the 
Textile Industry in Bombay and Ahmeda- 
bad when in 1917, workmen were given 
10% of the wages earned in the ·уеаг. 
Similar payments were also made during 
-the years 1919 to 1933 but it was never 
made clear that such payments were depen- 
dant upon the working of the previous 
year. In 1923, on the Textile millowners 
expressing their inability to pay any bonus 
there was a general strike. So this led the 
Government of Bombay to appoint a 
Bonus Dispute Committee to consider and 
decide the following: | 


(a) whether workmen bad any enforce- 
able claims either on customary, legal or 
equitable basis and (b) whether on the 
basis of profits in 1923 vis-a-vis the profits 
in 1917 and onwards, the employers were 
justified in not granting any bonus, The 
Committee concluded that workmen did 
not establish any enforceable claim aud on 
the whole, the working of the cotton tex- 
tile industries did not justify any payment 
of Bonus. 


During the end World War some bonus 
disputes were referred to . adjudication 
under Rule 81A of the then Defence of 
India Rules. Even then Bonus was not 
considered as a legal right of workmen and 
it was awarded only on the principles of 
justice, equality and good conscience, with 
a view to keep the labour contented, in the 
interest .of production. 


Prevailing Concept of Bonus just before 
the Bonus Commission - 


However this. way of looking at bonus 
purely from the humanitarian point ОЁ 
view could not continue for a long time. 
In 1948 in the case of Indian Hume Pipe 


Company the Bombay High Court held 
that Bonus could be demanded by work- 
men as a matter of right. 


In dealing with the concept of bonus, 
Supreme Court in Muir Mills Co. Ltd. vs. 
Suti Mills Mazdoor Union pointed out 
that: “There are two conditions, ^ which 
have to be satisfied before a demand for 
bonus can be justified and they are 
(1) when the wages fall short of the living: 
standard and (2) industry makes huge 
profits part of which are due to the contri- 
bution which the workmen make in 
increasing the production. The demand 
for bonus becomes an industrial claim. 
The basis for the claim is that labour and 
capital both contribute to thé earnings of 
the industrial concern and it is fair that 
labour should derive some benefit if there . 
is a surplus after meeting the aforesaid 
prior charges “апа it would be available 
for distribution of bonus." ^ 


So we see how just with the emergence 
of our country as a modern welfare State 
the concept of bonus changed from a mere . 
ex-gratia payment to a legally enforceable 
claim of the workers provided certain 
conditions were fulfilled. The claim was 
based on two considerations: first, that 


‘labour was entitled to claim a share in the 


trading profits of the industry, because it 
has partially contributed to the same; 
and second, that the labour was entitled to 
the claim that the gap between its actual 
wage and living wage should within 
reasonable limits be filled up. 


The claim of bonus assumed legal en- 
forceability from the growing moral sense 
on part of employers to pay the workers 
living wages and from the general opi- 
nion that the labour's contribution to 
the production process contained many 
risks, prudency, efficiency and other human 


- 
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elements similar to those of an entrepre- 
neur and hence labour also ought to get’a 


share in the pus along with the entre- 


preneur. 


Whether Bonus amounts to Remunera- 
tion or pront sharing 


In the case of State Bank of India and 
others vs. Their workmen, the Supreme 
Court considered two questions, namely, 


whether bonus is a wage or at least a remu-. 


neration for service rendered and whether 
it is profit-sharing. - 


The Labour, Appellate Tribunal has 
explained the concept of bonus in the 
general concept of remuneration, 


In a recent decision їп Workmen о] 
Hercules Insurance Co. Ltd. vs. Hercules 
Unsurance Co. Ltd. it was held that bonus 
awarded under the Industrial Disputes 
Act is not a part of wages, but. that the 
right to claim bonus which has been uni- 
versally recognised by industrial adjudica- 
cation in cases of employment falling under 
the said Act has now attained the status 
of a legal right. 


Whether bonus Is deferred 4 Wages 


In Muir Mills Ltd. case it was, held 
that bonus was not deferred wages ; because 
if it were so,-it would rank for precedence 
before dividend. "Тһе dividends can only 
be paid out of profits and unless and until 
profits: are made no Occasion or question 
can also arise for distribution of any sum 
as bonus ere the employees.- 


тһе Supremé Court in the case of State 
Bank of India and others vs. their work- 
men, considered the question elaborately 
as to whether bonus is profit sharing and 
came to the conclusion that it does take 
the form of a share in profit. “There can 


Т - 
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be no doubt, however that profit bonus, 
in the industrial sense in which we now 
understand it, is a share in the profits of a 
company ; it is labour’s share of the contri- 
bution which it has made in the earning 
of profits.” 


The Court also accepted the definition 
of bonus as cash payment made in addition 
to wages as a stimulus to extra work and 
efficiency by labour. But to enable the 
labour to earn the bonus, the two condi- 
tions laid down in the Muir Mills Co. 
Ltd. case and as referred above had to be 
satisfied. 


Therefore the concept of bonus pre- 
vailing before the appointment of Bonus 
Commission may be summarized аз 
follows: 


(a) Bonus was regarded as a share of 
profits and a part of remuneration 
but not as deferred wages. 


(by Bonus became a legal claim when- 
ever either of the conditions of 
Muir Mills Co. case was satisfied. 


Concept of Bonus as per Bonus 
Commission : | 


During all these years after indepen- 
dance it has often been emphasized on be- 
half of the Trade Unions that as all the 
workers are morally entitled to the living 
‘wage, the shortfall in attaining the same 
must be made up by a share of the pro- 
fits in the form of bonus, Art. 4s of our 
constitution lays down as one of the Direcc- 
tive Principles of State Policy that "the 
State; shall, endeavour to secure by suitable 
legislation or economic organisation or in ` 
any. other way to all workers, agricultural, 
industrial or otherwise work, a living 


wage, conditions of work ensuring a de- 
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cent standard of life and full enjoyment 
of leisure and opportunities". 


Bonus Commission however remarked 
that the spirit of Art. 4$ would be deteat- 
ed if the aims are attempted to be realised 
for a particular section of workers. Not 
only that the gap theory would imply that 
bonus would diminish if wages become 
higher and the level of living wages is 
reached. But it is often found to the con- 
trary that higher bonuses are paid in 
those industries where the wages are 
higher. 


Finally the Bonus Commission defined 
the concept of bonus as a legitimate share 
of the labour in the profits of a concern 
once the profits exceed a certain minu- 
mum. 'The Commission meant by the con 
cept of bonus a share by the workers in 
the prosperity of the concern in which 
they were employed. Thus we see for the 
first time, an endeavour to link bonus 
only with the prosperity of a business unit. 


But the new bonus legislation also had 
to take into consideration the question of 
shortfall in the labourer’s living wages. 
If the bonus was just a sharing in the pros 
perity of a concern, then by parity of 
reasoning it follows that in case of trading 
loss the workers may not expect any bonus. 
But the new Bonus Act of 1965 provides 
for compulsory bonus payment. Now 
whether there is profit of not every еш. 
ployer shall be bound to pay a minimum 
bonus of 4% of basic wages or Rs. 40 
whichever is higher u/s 10 of the Act. 5o 
it is evident that the Bonus Commission 
did not visualize bonus purely as sharing 
in the prosperity of a concern. The pre- 
sent day disequilibrium in the wage struc- 
ture and the workers' living requirements 
in monetary terms prompted the legisla- 
tors to provide for the minimum bonus 


clause. Thus in reality, the New Bonus 
Legislation has culminated in upholding 
that concept of bonus which gives recogni- 
tion to the fact that bonus in spite of be 
ing a share by the workers in the pros- 
perity of the concern, -also partakes the 
character of filling the gap in wages when 
the wages fall short of real wages. 


Future trend in the concept of Bonus 


The concept of bonus as laid down by 
the Bonus Commission and as envisaged 
by the new bonus legislation is consistent 
with the contemporary industrial climate. 
But with continuing improvements in pro 
duction efficiency, management environ- 
ment, profitvolume ratio and real earn- 
ings of the workers, the concept of bonus 
is likely to undergo a change from the 
present concept as has been noticed in the 
continent, U.K. and the States. In future 
the concept of bonus may be more linked 
to relative individual efficiency of the 
workers and a sense of equal partnership 
in production between the management 
and labour. The present system of bonus 
payment and the concept of bonus take it 
for granted that all workers contribute to 
the prosperity in equal measures, that 
there are no lazy or very efficient workers 
or that all the workers possess same degree 
of technical skill. ‘The present system of 
bonus as per the dissent opinion of Shri 
Dandekar, a member of the Bonus Com- 
mission, gives vent to the lazy workmen's 
expectations of having something witbout 
much exertion in the form of annual profit 
bonus. So in days to come, the concept 
of bonus may not fail to take note of rela- 
tive efficiency of workers and with the at- 
tainment of high living standard of 
workers compulsory payment of bonus 
may be done away with. Bonus will be- 
come more scientific and promote greater 
efficiency. 
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ON ‘LABOUR’ 
It we sanity estimate things, what in them is purely owing to nature, and 
` what to labour, we shall find ninety-nine parts of a hundred are wholly to be 
put on account of labour. 7 | : 
Ж —JOHN LOCKE 
For as labour cannot produce without the use of land, the denial of equal 
right. to use of land is necessarily the denial of the ч of labour to-use its 
own produce. 


` —HENRY GEORGE in Progress and Poverty’ 


-Labour in this onis is independent and proud. It has not to Е the 
` patronage of E capital, but capital solicits the aid of labour. 
. —DANIEL WEBSTER 


~ 


. Evolution of Separate Property in 
| . Hindu Law 


- ‘Pror. Haris C. GHOSH, M.A., LL.M, . 


In the Vedic period the family, as a 
fundamental unit, was the foundation of 
social structure. In that early society pro- 
perties were few in comparison with the 
number of population. Naturally there 
was constant need for satisfaction of wants. 
The wants were viewed as the wants .of 
the family. The individual, apart from 
the family, was of no concern to the 80- 
‘ciety. The demand was always for more 
property and wealth of the family. The 
constant prayer was: “Bring us a 
thousand cows, hundreds of kine, O hero, 
bring us cattle, bring us ornaments, bring 
us, embellishments and steeds, give us be- 
sides two rings of gold” or “For goodly 
fields, for pleasant homes, for wealth we 
sacrifice to thee"(a). The effort was al 


ways for augmenting the common pro- 


perty and fund of the family. The scope 
for acquisition of separate property being 


very limited, the individual could not also 


live apart from the family on his own 
funds. The family lived together in a 
single house, supported by common pro- 
perty and the produce of the common land 
and the fruits of labour of all went to the 
common stock. In the absence of any real 
conflict between the interest of the family 
and that of the individual it became the 
common law that all properties, even if 


.with common people, the Vaisyas. 


acquired by any single member, were the 
properties of the family(b). · 

In the period of Dharmasutras, the be- 
ginning of which coincides with the rise of 
the Magadhan empire in the seventh 
century B. C. there was steady progress 
in society. Arts, crafts, industries deve- 


loped and business was well on foot(c). 


All these gave ample scope for the acquisi- 
tion of separate property by an individual. 
The active and adventurous members 
began to make free individual self-asser- 
tion and claim that property earned .by . 
their own labour and skill should be their , 
separate .property. The law reacted to 
this claim and reconciled the conflicting 
demands by a gradual recognition of the 
claims for separate property of the ас- 
quirer. The laws in this period and for 
centuries thereafter were primarily con- 
cerned with the Brahmins having the oc- 
cupation of learning in all the branches 
of the Vedas, and only secondarily with 
the Kshatriyas and'in a remoter degree 
The 
preponderance of the law relating to 
Brahmins in all the sections is an outstand- 
ing feature of these laws. Naturally, when 
the idea of recognizing separate property 
through  self-acquisition .was first con- 
ceived, the law was confined to certain 


- 


(a) M. А. Buch on Economic Life іп Andent India, рр. 89. 


(b) Mayne's Hindu Law and Usage, 11th Ed., p. 310. - 


ж + 


. (cy Mayne's Hindu Law and Usage, 11th Ed., p. 310; Bose’s Social and і 
Rural Economy of Northern India, Vol. П, pp. 337-838. ; 
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. earnings by ей occupation which was 
the special province of the Brahmins(dj. 
Thus, Vidyadhanam was accepted to be 
an item of separate property which could 
bé legally acquired by an individual apart 
from the family. That it was definitely 
one permissible item of separate acquisi- 
tion in the early stage of the sutra period 
is clear from the following text of 
Gautama which is generally dated around 
600 B.C.: “a learned coparcener may 
not, if he likes, give his self-acquisition to 
the unlearned ones’(e). The text meant 
the fees and honoraria of the Brahmin, 
earned by him as a priest and as a lawyer 
—both as а debator or a'giver of opinion(f). 
There being no refernce to any other 
item of property in this earliest sutra 
text, it is established beyond doubt that in 
the first stage vidyadbanam was the only, 
item of property or earning which could 
be the object of individual ownership in 
law. All other items of property, even if 
acquired exclusively by an individual, be- 
longed to all the members of the family 
including the acquirer. \ 


Under the Nandas and their successors 
the Mauryas, the supremacy of the 
Magadhan empire extended far and wide. 
Art, craft, industry, business developed 
further and there was also an increase in 
the number of occupations which opened 
new opportunities for individual acquisi- 
tions. There was growing- demand for 
further concessions and new adjustment of 
the conflicting demands of the family and 
that of the individual. The law reacted 


by extending the law relating to separate 
property from -Vidyadhanam to sauryadha- 
nam (gains of valour) and saudayika (gifts 
by father) These three items of property 
could conceivably be the objects of indivi- 
dual ownership in accordance with the law 
as enunciated in the following text of 
Vyasa: "acquisition máde by learning or 
by military prowess and gifts by father are 
the property of himself and cannot be 
sought by his co-heirs at the time of parti- 
tion" (е). The law was then easily ex- 
tended to further items of property like 
presents from friends, gifts at marriage and 
lost ancestral property recovered by one. 
AII these six items were always the separate 
property of the acquirer. If a member of 
the family acquired other items of pro- 
perty even exclusively by his own exer 
tions, he was only entitled.to receive a 
double share in accordance with the latest 
law as,stated in the following text of 
Vasishtha which is generally dated around 
300 В.С.: “If any of the brothers has 
gained something by his own efforts, he 


receives ‘a double share" (hj. 


In the period of Dharmasastras or the 
metrical smritis, which started roughly 
around 300 B.C. and continued right up 
to 700 A.D., industry, trade and commerce 
further increased under the Sungas, the 
Kanvas, the Satavahanas and the Guptas. 
The crafts and the professions including 
the doctors, the actors, the dancers etc. 
became numerous (1). The nature and 
scope of individual acquisitions also be- 
came numerous, The old rules giving a 


. (d) Sen-Gupta on Evolution of Ancient Indian Law, p. 216. 


(е) Gautama, ХХІХ, зо. 


(£) Jayaswal on Manu and Yajnavalkya, pp. 267-268. 
(g) Vyasa quoted іп the Dayabhaga, Chandicharan's Ed., p. 16 


(b) Vas. XVIL 51. 


(i) Cambridge History of India (First Indian Reprint), Vol. I, p. m 
Jayaswal on Manu and зА р. 61. 
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list of specific ‘items. -of property" “which. 


could be the objects of individual рго-' 
prietary right and the’ provision: for only 
a double share'in other items of property 
earned: by individual exertion were foünd 
‘to be insufficient to шееї the growing eco- 
nomic- demarids of the individual. The: 
joint family which continued to dominate 
the social structure of the Hindus ‘was: 
under severe pressure and was constrained 
to. accept the’ rule that could be dissolved 
at the will of the' members who composed 
it (j). = Te Save the joint family from dis- 
integration new. adjustment of, the” de- 
maids of the individual.with the demands 
‘Of the family was inevitable and this led 
tó tlie formulation of a wider general rule 
which’ recognised greater freedom of in: 
dividual ` acquisition of separate property. 
It bécame the rule that in addition to the 
specific items"of property which could be- 
соше the: objects of separate property, the 
individual could also retain as his own 
апу property which was acquired by his 
Own effort without detrimeht to family 
property, that it was definitely the law ‘of 
the period is evidenced ‘by the following 
text Of Manu which is generally dated 150 
B.C:. “whatever is acquired by the labour 
“of опе without detriment to paternal pro- 
perty, that, if acquited by his own efforts 
and desired by Һіші, he ought: not to givé to 
_his‘co-heirs except àt his own will" (k). "This 
' continued to be the living law for centuries 
when the text-of Yajnavalkya, Which is 
generally dated at about 150 to зоо A.D. 
restated and кипе! this ae in the fol- 


of the people. 
eighth century A.D. and onward India 
 bégan to feel- the impact of Muhammedan 
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lowing manner : 
a:person himself without detriment to the , 


father's estate (as well as) presents from 


friends, and wedding gifts shall riot belong 
Lo co-heirs. 
ancestral property nor what he з 3 
learning give it to his co-heirs" (|). 


text of Yajnavalkya according to its ре 


clearly suggests as the general rule that 
whatever'is acquired without detriment to ' 
the paternal: property becomes the separate . 
property of the acquirer., The items oi 


‘property which are-next enumerated: are. 


only illustrative and in fact formulations 
of what had been already recognised ^ as. 
Separate acquisition (m). -This meaning of 


the text of -Yajnavalkya is; justified by 


history as nowhere did any ancient jurist, 
lay down that such. properties could- con- 
ceivably bé left out of self-acquisition. The 


"texts of Katyayana . as, cited in different 


commentaries show 'thé law .in its final 
stage in the Dharmasastras. These texts 
state the law much more fully with all 


. qualifications clearly and explicitly stated 
.and, besides, show a certain amount of 
advance in. details (п). PEN 


* 


After the fall of the imperial Guptas 


there was no paramount power, the coun ` ` 


try béing split üp into a number of in- 
dependent kingdoms. _ There was confusion 
and chaos and decline in trade, industry, 
commerce апа general economic condition 
From the. beginning of the 





E Cambridge History of India’ (First Indian Reprint Vol. I, p 4. s. 


(k) Manu,. IX, 206-209. 


——— ы 


(1) Yajn., II, ив. -119; Sengupta ` ой Evolution ОЁ. Ancient Indian Law, 


p. 219. 


(m) Sengupta « on Evolution of Ancient Indian Law, рр: 224-225. 
in Mit., E: iv, 8; in Smritichandrika, VI, 2, p. 7 and 


(n) Katyayana cited : 
VII, 4, p. 78. 7 


^ - 
J E ` 


- 


“Whatever is acquired by . 


Nor shall he who recovers lost. ” 


=ч 


invasion of its western regions (0). Amidst 


this crisis and general decadence in social, : 
political, cultural and- economic condition- 
of India started the period of commenta- 
tors. "The joint families .still. being the’ 


foundation of Hindu society, the task: of 
these commentators was to -strengthen the 
joint families and make. the individual 
members . economically more dependent on 
these. Carried away by their enthusidsm 
for the joint families, these commentatórs 
developed a special prejudice against sepa- 
rate property and the operation of the 
doctrine of self'acquisition - (p. As, the 
"people. had great reverence for: the rules 
of law as set forth in the- smriti texts they 
were out to curtail individual proprietary 
right-and change the law by means of un- 
generous interpretations. ` Vijnanesvara's 
interpretation of the text of Yajnavalkya 
in his Mitakshara, which is generally dated 
around the end of the eleventh century 
A.D. is only explicable in the Mee! of this 
development in history. . 

The! dharmasastrins like Yajnavalkya 
and others widened the scope of separate 
individual acquisition by means of a gene- 
ral rule that any property earned without 
the aid of paternal wealth shall also belong 
to the acquirer. Vijnanesvara has con- 
strued this general rule of substantive 
right as a rule of restriction. Іп inter- 
- preting the text `of Yajnavalkya he has 
read the first clause “whatever is acquired 
without detriment to father's estate" as 


qualifying all the different items enumerat: г 


r 
ғ 
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‘ed thereafter. The result has been as fol- 
lows: "If a gift is acquired by a member 
“from a grateful person who was placed 
under obligation by spending family - 
wealth, if property was acquired by gift 
from a father-in-law who was paid from the 


family property some wealth for securing 


the bride for that member (as in-an asura 
marriage) or if the property lost to the 
family was recovered with the help of 
paternal estate or if a man learnt at the 
expense of the family and made gains frou 
that learning, then these kinds of proper- 
ties were liable to be partitioned among 
all members" (а). According to Vijnanes- 
vara, whatever is gained without detri- 
‘ment to paternal estate in the cases as 
explained above alone are exempted ; any- 
thing: outside them is joint property of 
al the members of the family (г). The 
author of the Mitakshara imposes further 
restriction on individual proprietary right 
by defining selfacquisition as "that which 
had.been acquired by the coparcener him- 
self without any detriment to the goods 
of his father or mother" (s),: This view of 
Vijnanesvara held the ground and was fol- 
lowed by subsequent commentators, Thus 
Apararka, who is generally dated in the 
twelfth century A.D., while commenting 
on the text of Yajnavalkya says that if the 
dravya be land, garden, etc., the rule of 
self-acquisition applies only when the re- 
coverer 1s permitted by the coparceners to 
recover the property ; if without their con- 
sent he recovers, he gets only an extra 
one-fourth share. Thus he makes Yajna- 


L 


X 
e 





MM OC —————————- 
-(0) Foreword p. XI, РР. бо ашы “590 pu and culture of Indjan people; 


- "Vol. ІШ. 


on 


(p) Jayaswal on Manu and Рта p. 271. . 
: (q) Mit., i, 4, &. 6; Капез History: of Dharmasastra, Vol. Ш. 
(г) Jayaswil on Manu and а р. 470: 


209 Mit., i, 4 8.3. 
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valkya's provision for the acquisition СОЁ 
separate property almost nugatory (t). The 
author of the Smritichandrika, which 13 
generally dated around the early part of 
the thirteenth century A.D., further res- 
tricts individual proprietary right by his 
remark that the estate of the father as 
mentioned in Yajnavalkya’s text means 
the estate of any undivided co-heir (u). 
Under the Turko-Afghans and the Mughals 
the moiety wealthy class and the official 
nobles rolled in wealth, while the general 
economic condition of the common people 
did not improve (v) In this state of tbe 
society the Hindu law failed to move or 
make any further concession of proprietary 
right to the individual. ‘Thus, in the 
period of commentators the individual’s 
right to separate property under the 
Hindu law was at its lowest ebb. | 

In the early days of the British Indian 
period the sources. of national wealth in 
India were narrowed down. From a great 
manufacturing country India was trans- 
formed into a producer of raw materials 
because of selfish commercial policy of the 
East India Company and the British Gov- 
ernment. Millions of Indians lost their 
independent sources of earning in profes- 
sion or trade and again became economi- 
cally dependent on the joint families (м). 
Naturally there was demand for more pro- 
prietary rights for the joint family and for 
new adjustment of its claims with the 
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claims of the individual acquirer. Side 
by side, a current of western thought and 
ideas of individual freedom and economic 
self-reliance was also gradually becoming 
palpable and, for socio-political reasons, 
this development in history was very hard 
to disregard. The courts reconciled the 
conflicting claims of these forces by accept 
ing the interpretation of Vijnanesvara and 
making modifications in it on the ground 
that his extension of the rider to maternal 


wealth was not covered by the text of 


Yajnavalkya (x). The result was larger 
scope for joint family property with only 
а little improvement in proprietary right 
of the individual. The greatest blow to 
individual proprietary right was, however, 
given by the decision of the Privy Council 
in Gokal Chand v. Hukum Chand: The 
earning of a member of a Hindu joint 
family was partible, if he was originally 
equipped for the calling or career in which 
the gains were made, by means of a special 
training at the expense of the joint family 
fund or property (y). This unfortunate 
restriction on individual proprietary right, 
being in opposition to the growing indivi- 
dualism, was remedied very soon by statu- 
tory enactment. The Hindu Gains of 
Learning Act, 1930 was passed to make it 
sure that the gains of learning or earnings 
from a profession are always the separate 
property of a coparcener, provided he does 
not throw them into the common stock. 


eRT EA => 


(t) Jayaswal on Manu and Yajnavalkya, p. 271. 


(u) Smritichandrika, vii, 28. 


(v) R. C. Majumdar’s Advanced History of India, 1956 Ed. pp. 396-397 


and 566-577. 


(w) Dutt's preface to the Econom 


Rule. | 


ic History of India under Early British 


(x) Karuppai v. Sankaranarayan (1904) 27 Mad. 'g00 F.B.; Manibhai v. 


Sbankarlal (1930) 54 Bom. 323. 
' (y) (1921) 48 LA. 162. 


-- 
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Thus, by the end of the British Indian 
period it was well settled that a member of 
a Hindu joint family could acquire or 
hold the following separate properties: 
(1) Property acquired by inheritance from 
any person other than the father, grand- 
father and great grand-father (2). (s) Share 
of property acquired on partition. It 
would, however, be treated as joint pro- 
perty as between the sharer and his own 
male issues (a). (3) Income from separate 
property and purchases made with such 
income (b). (4) Self-acquired property of 
the father gifted or bequeathed to the son. 
The courts, however, expressed conflicting 
opinions on the question whether the pro- 
perty was to be treated as joint property 
as between the donee and his own male 
issues (c). The result was that the law on 
this point remained uncertain. (5) Gifts 
and bequests made by other relations and 
friends and gifts at the time of marriage. 
(6) Ancestral property lost to the family 
and recovered from a stranger by a member 
of the joint family with his own effort 
without assistance from joint family. fund 


` or property (d). (7) Acquisitions made by 


means of gains of learning. , (8) Separate 
earnings from a profession without the 
aid of joint family fund or property. 

In the post-independence period decline 


v 
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in economic condition of the common 
people, growing individualism апа gradual 
disintegration of joint families have be- 
come very common everywhere in India. 
The result has been a little more improve- 


-ment of individual proprietary right ‘in 


Hindu law. ‘This has been effected both 
by judicial decision and by legislation. 
The Supreme Court in Arunachala Muda- 
liar v. Muruganatha Mudaliar has held 
that according to the Mitakshara law an 
affectionate gift by the father to the son 
does not constitute ipso facto ancestral 
property in the hands of the donee. The 
father is quite competent when he makes a 
gift, to provide expressly either that the 
donee would take it exclusively for him- 
Бе]Ё or that the gift would be for the bene- 
fit of his branch of the family, and if there 
are express provisions to that effect in the 
piftdeed or will, the interest which the 
son would take in such property would 
depend on the terms of the grant. If there 
are no clear words describing the kind of 
interest which the donee is to take, the 
question would be one of construction 
and the court would have to collect the 
intention of the donor from the language 
of the document taken alongwith the 
surrounding circumstances in accordance 
with the well-known canons of construc- 


(2) Karuppai v. Sankaranarayan (1904) 27 Mad. goo F.B.; Manibhai v. 
Shankarlal (1930) 54 Bom. 323; Muhammad Husain v. Babu Kishva (1937) 64 


LA. 250; LL.R. (1937) All. 655. 


(a Adurmoni v. Chowdhury (1878) 3 Cal. 1. 

(b) Krishanji v. Moro Mahadev (1891) 15 Bom. 33. 

'(c) Muddun Gopal v. Ram Baksh (1866) 6 W.R. 71, 73; Nagalingam Pillai 
v. Ramachandra (1901; 34 Mad. 439; Jugmohundas v. Mangaldas (1886) 10 


Bom. 538. 


f 


| (d) Visalatchy v. Annasamy (1870) 5 Mad. H.C. 150; Bajaba v. Trimbak 
Vishvanath (1910) 34 Bom. 406; Muttu Vaduganadha v. Doraisinga (1881) 8 
) 


ГА. 99 3 Mad. 290, . 300. 
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tion (e). And the Hindu Succession Act, 
4056 provided that on the death of an 
undivided member of a Hindu joint 
family his notional share in the joint 
family property will go to the other co- 


parceners by survivorship only when there, 


is no female heir in class I or no male 
heir in Class I claiming through such 
female heir. When any of them is in 
existence, such notional share of the de- 
ceased in the joint family property will 
devolve equally on all the primary heirs 
in Class I or their representatives named 
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in Class I, should any former heirs die 


` before succession, and they. will take such 


interest as their separate property or acqul- 
sition (fj. However, if the successor is a son 
of the deceased, he will take his share of 


inheritance as joint property of himself 


and his own male issues in accordance 
with the canons of the Mitakshara. The 
law of the British Indian period as modi- 
fied and extended by these recent develop 


.ments happens to be the existing law 


relating 
Hindus. 


to separate property of the 


COSTLY ADMISSION 


A Judge impressed on the counsels that the witness was not necessarily 
untruthful because he altered a statement previously made by him. “For 
instance", he said, “when I entered the Court today I could have sworn that 


I had my watch in my pocket. 
the bathroom at home”. 


When the Judge returned home that evening his wife said: 


But then I remembered that I had left it in 


{ 


“Why all this 


bother for your watch—sending five or six people for it?” 


"Good heavens!” said the Judge “I never sent anyone. What did you do?" 


"I gave.it to the first one who. came. 


(e) А.Т.К. 1958 S.C. 495: 


(1953) 2 M.L.J. 796. 


He knew just where it was’, 


\ 


(f) Sec. 6, Hindu Succession Act, 1956. 
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Food Shortage & Our Policy | 


GANESH KANT JHA, M.A. 
(ist “year Law student) 


(The writer has suggested in this article 
certain corrective measures or reform in the 
context of food-shortage which may invoke 
far-reaching legal consequences and which 
ts nonetheless a necessary consideration in 


the modern economic set-up of our society. 


M 


Food being the basic necessity of life, 
has remained a problem in India, - even 
years after the advent of independence and 
inspite of the best efforts to solve it, this is 
getting from bad to worse, The shadow 
of hunger is looming large all over the 
country. According to the findings of the 
Ministry of Food and Agriculture, in India 
if everyone is given a balanced diet, there 
will be'a shortage of 27% in the case of 
foodgrains, 50%, in the case of pulses, 1009, 
in the case of fruits, 100% in vegetables, 
15% in the case of oils and fats and the 
shortage in case of meat, 
amounts to several hundred percent. Even 
milk which. is a universally accepted food 
in India contributes only 10% of the total 
proteins, 


. Agriculture suffers from complete voca- 
tional degradation. Farmers are the least 
informed in the, science of agriculture and 
in the modern. methods of organisation. 
That is why agriculture has become a 
drudgery and has ceased.to be attractive as 
a way of life. There is a complete con- 
trast between: industry and agriculture 
causing the agricultural base weaker. 


The result is that the bulk of the popu- 
lation, both rural and urban, which lives 


5 


! 


fish and eggs ' 


—Jt. Editor) 


on purchased foodgrains, is caught between 
the pincers of natural calamities and sky- 
rocketing prices. The all-India index 
number of wholesale prices of cereals has 


| gradually shot up from 169 in August, 1966 


to 104 in February, 1967—an increase of 
25 points in six months. In the past four 
months alone, the wholesale price index of 
rice has gone up by 16 points, of jowar by 
14 points and of, wheat by 47 points. The 
retail prices have increased even more 
steeply. 


In economic terms, this food crisis sig- 
nifies a large excess of demand over supply. 
The food habits in almost all: underdeve- 
loped countries аге known to be rigid. The 
food demand in India is mostly the de- 
mand for cereals, namely, rice, wheat and 
pulses. On the other band, the yield per 
acre for different crops in India, which is 
the most. important ‘factor determining the 
total production of foodgrains in the coun- 
try, is far below the corresponding yield 
rates in.countries like the U.S.A, the 
U.S.S.R. and Japan. Here the yield suffers 
due to inadequate rainfall at the time of 
sowing the seeds and lack of moisture in 
the soil. A slight failure in rains, there- 
fore, causes severe droughts, while exces- 
give rainfall is i е Бу floods. 


- 
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Moreover, our land use pattern indicates , 


that the per capita land available for cul- 
tivation has been less; than, one acre. ў 


Е important factor in relation to. 


food supply is to observe the trend in the 
import and export of foodgrains. If the 
net exports get smaller over time and if 
imports increase over time, the indication 
is that the home production is progres 


sively falling in relation to- demand. Іп. 


India, we find that food imports bave been 
heavy during the post-war and the post- 
partition period. : 


ВЕ 


system. of distribution. It is no longer a 


matter of conjecture that the public distri- 


bution: system has failed in achieving one 
of its basic. objectives, namely, to check the 


. rise in prices, while: anti-social elements 


have continued to thrive on the people's 


‘misery. While scarcity conditions kept.on - 


developing throughout the past two years 
and prices soared, the Government with its 
pathetic dependence on. PL-480 supplies 
looked: helplessly and spent most of its 
time‘ debating- whether.or not the State 
shotild ‘take over the wholesale foodgrains 
trade and-deprive the dishonest trading 
community of: Ия” accepted fundamental 
right ‘to fleece the ‘people! at 

4 са: Bis l 


улы: 


alt 2. 
7 № “effort was made: Bore" the. past 
years io unleash- нё" pfodüction poten- 


І tial of the middle, poor and landless 


peasants who account for 87%, of the rural 
families: "While "tàlking' of agricultural 
growth through greater investment and the 
use of modern inputs and -technique, the 


ruling elite forget the lesson that no major - 


breakthrough in the’ agriculture is pos- 
sible without a radical transformation of 
the feudal agrarian social structure. 


one of the. main . factors 
causing the. food problem is the defective . 


Thus, the present food problem has 
arisen mainly from the growth in -demand 
resulting from increased investment out- 
lay, the relatively inadequate rise in domes- 
tic production of foodgrains due to un- 
favourable weather conditions, the defec- 


буе system of distribution and the ten- 


dency'to hoard stocks by the producers as 
well as the traders in a quasi-free market 
mechanism. 


NATIONAL FOOD PoLicv 


Therefore, if the prevailing inept and 
unimaginative management of the food 


economy persists, India will remain as dis- 
tant from a national food policy as it is. 


near'a repeat performance of scarcity and 
agony. So the Government should realize 
the urgency of the agricultural reorganiza- 
tion problem and draw up a new agrarian 
policy based on the optimum utilization 
of water and lahd resources through the 
application of modern technology. Re- 
gional approaches would be out-moded and 
provide no solution. 


Rational utilization of the labour force 
through , diversification of the rural èco- 
nomy; greater.investmerit of capital re- 
sources in the agricultural sector; wide- 
spread vocational training in agriculture 
and rural industries and co-operative orga- 
nization are the four main pillars on 
which the productive efficiency in Жы 
ture сап Бе raised. 


In a country like India where agricul- 
ture depends on the vagaries of the mon- 


soon, crop insurance is an absolute neces- 


sity. Dairy farming and poultry farming 
must also be encouraged with a, view to 
relieve pressures. on land farming. Farnr 
planning should be realistic, because it 


-ynakes possible to integrate farmers' ex- 


panded needs for technical supplies and 
production credit, 


4 


N 


\ 
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Notwithstanding, it is essential to’ take 
steps to improve the lot of the weaker вес: 
tions of the rural community by satisfying . 


their hunger for land, tenancy rights and 


other immediate and pressing demands. 


The decision of some State Governments 


to abolish the present system of land reve-: 


nue and to substitute it with an agricultu- 
ral income tax has been widely appreciated. 


The National Gouncil of Applied Eco: 


nomic ‘Research (N.C.A.E.R.) has dnm dts | 
plan suggested selectivity in intensive cul- 
tivation. : The. Council has commended the, 


idea of “concentrated cultivation” of fewer 
, Crops than has been done in the package 
programme. A total area of 90-7 million 
acres spread over 185 districts in the coun- 
try has been recommended for intensive 


‘cultivation , of eight crops—rice, wheat, 


jowar, maize, gram, cotton, groundnut and 
sugarcane.. , . 


„In connection with the effective nation- 


' al food policy, the following constituents 


given by K. N. Raj, an economist, are 
notable: ^ . : 2 


^ 


. (à) ‘The dual market principle should 
- be accepted as the basis of the distribution 


„system for foodgrain in all parts of the 


country. That is to say, while supplies - 


should be made available by the Govern- 
ment at controlled prices, a free market 
should simultaneously be allowed to exist 


. with all restrictions on the movement of 


foodgrain removed: 


ЗЕ (ii) The requirements of the lowest in- 
"come groups in vulnerable areas should be- 
sfüllyimet by thé. Government through the 


controlled sector: of the market, but only 


+ + "M i - = kd э ate с 
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я, 5о, Ше food : 
' aim not;only at meeting.the present short- 
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a part of the requirements of the middle 
income groups should be so covered, and 
the higher, income groups should not get 
any benefit from ‘thé Govérnment ration- 
ing.system as they do now. 


'- (iü) In order to reduce the stock- 
holding capacity of biggér producers, the 
présent system -of providing- credit, at low 
rates’ of interest through:co-operative agen- 


^ 


cies should be discontinued. з. «© - 
(ivy For securing strategic “control over 


available tice supplies, all rióe mills in the 
country should be"hationalized. ~~ 


` 


; (у) The , policy . of securing ‘adequate 


‘food supplies should- be "supplemented 


through . fiscal measures -impinging on agri- 
cultural- incomes such as progressive land 
taxation. > 5 , | 
| Pati Cate | 


ч бә "m | 
. < at 
production ,policy must 


ages, but also:the needs of . the additional 
population .in the- coming years. It is 


. time. for the. Government to evolve some 


‘formula to бх prices of various foodgrains 


keeping jn view ithe -interests of the pro- 


ducers and take over the wholesale trade. 


dn the Food Corporation.of India it has 


.already: an effective instrument to purchase 


“the greater part of the marketablé surplus. 


па if this-is. done, the whole country can 
be treated as- one .zone with the Central 
and ‘State (;overnments taking up their 
responsibility: to. feed (һе. people with the 
seriousness it deserves. , If all -these policies 
are taken in right earnest, no power-bloc 


. can brow-beat India, which will make rapid 


strides on. the path..of : progress and pros- 
perity. = си Ge m T | 


r v»: + - 1 





The President in 


our Constitution 


S. PARAMESWARAN, M.SC. 


(Final year Law student) 


Now that.the dust and din of Presi- 
dential: Poll ‘have settled, one can have a 
cool and calm study and discussion of the 
role of the President within the ambit of 
the Constitution in the modern political 
context in: India. The combination of з 
Parliamentary form of Government mo- 
delled on the British system and a Presi- 
dential system akin to that of the U.S.A. 
creates a piquant situation which throws 
up the question: In whom vests the final 
authority in the Indian Union, the Presi- 
dent or the Parliament? Suggestions have 
been put forward for -straightaway substi- 
tuting the pure Presidential form a la 
U.S.A. for the existing Parliamentary pat 
tern, so that the Chief Executive of the 
counry will be enabled to choose Ministers 
on merit alone, who will be free from tbe 
fetters of party politics that are inherent in 
a Parliamentary system. This implies the 
failure of the Parliamentary system in 
India, which is not borne out'by facts, for 
the Parliamentary system has by and large 
functioned successfully within the frame- 
work ‘of the forms and processes similar to 
-those of the Westminster model. As Dr. 
Michael Brecher, in his recent book “The 
New States of Asia" puts it, “There аге 
stable States in Asia that are not demo- 
cratic. such as Communist China, others are 
constitutional but not democratic such as 
Pakistan, still others are democratic but 
not stable, such as Ceylon. India is stable, 


democratic and constitutional, a rare com- . 


bination among the new Asian States". 


Critics of the Indian Conton 


“work it”. 


point out, inter alia, the RHONE weak- 
nesses: 


1. It is an indiscriminate conglomera- 
tion of the various democratic constitutions 
of the world. 


g. It fails to give due recognition to 
the basic determinants of constitutional 
development in history. 

g. The constitutions on which it is 
based have not been studied with reference 
to the particular considerations that infiu- 
ence the basic pattern in each case. 


But, as the internationally famous Jurist 
Mr. М. C. Chatterjee says, “The success of 
a constitution does not depend on the 
excellence of its text alone. In the ulti- 
mate analysis, it depends on the people who 
What has been said about the 
Constitutions is equally applicable to the 
form of Government provided for in the 
Constitution. 


Under the Constitution, the President | 
has many roles to play. He is the Supreme 
representative of the people and has to 
take the first place in all national func- 
tions, festivities and celebrations. Не is the 
Guardian of the Constitution: according 
to. Article бо, he has to take the oath that 
he wil preserve, protect and defend the 
Constitution and the law and devote him- 
self to the service and well-being of the 
people. The major constitutional question 
relating to the President is whether this - 


- 


X 
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oath is to be considered subordinate to 
Article 74(1) under which the. President 
is to be aided and advised in the exercise . 
of his. functions by a Council of Ministers 
with the Prime Minister at the head. One 
interpretation is that the oath is a mere 
‘formality and the decisions of the Council 
of Ministers must be deemed to be іп 
consonance with the Constitution, save to 
the extent that any action is declared il- 
legal by the Supreme Court. The contrary 
view is that it, is unjustifiable to say that 
the President should be a mere constitu- 
tional head during normal functioning of 
the Cónstitution and a mute impotent 
spectator in the case of a national emer- 
gency declared under Aricle 352 for the 
supercession of a State Government under 
Article 356. According to the advocates 
of the activist theory of Presidency, the Pre 
sidential type of executive fits in more 
naturally in a Republic. It is not for 
nothing that whereas the U.K., the Domi- 
nions and Imperial Japan have adopted 
the Cabinet system, the U.S.A., Switzerland 
and: the South American Republics have 
gone in for the Presidential type. 


lhe executive.power in India is ex- 
pressly vested in the President and flows 
from him. According to Article 53 of the 
Constitution, the President shall exercise 
the executive power of the Union “either 
directly or through offices subordinate to 
him in accordance with the Constitution". 
Similarly, "the Supreme Command of the 


Defence Forces of the Union shall be - 


vested in the President and the exercise 
thereof shall be regulated by Law". (Art. 
53). According to Article 74 and 75, the 
President will be aided and advised. in the 
exercise of his functions by a Council of 
Ministers which shall be collectively res. 
ponsible to the House of the People. The 
protagonists of the activist theory argue, as 
the first President of India Dr. Rajendra 


N 


Prasad did, somewhat tentatively in a 
highly suggestive address at the Indian 
Law Institute on the 26th November 1960, 
that there is no provision of the Constitu- 
tion which in so many words lays down 
that the President should be bound to act 
in tune with the advice of the Ministers. 
He is a political force representing natio- 
nal unity and invested with powers and 
functions to restrain the excesses of poli- 
tical parties and government functions. 


. The Constitution vests in the President 
extraordinary power to meet different 
kinds of emergency. Article 352 authorises 
him to proclaim an emergency on the 
ground ‘of threat to the security of India 
or any part thereof by war, external aggres- 
sion or internal disturbance. Further, the 


` President is empowered to make a procla- 


mation when the constitutional machinery 
in any State breaks down so that the Gov- 
ernment in the State cannot be carried out 
in conformity with the constitutional provi- 
sions, the breakdown caused either by 
internal or external violence or due to 
other causes like a political deadlock 
(Article 356) or the failure of a State to 
comply with tbe directions of the Union 
Government (Article 365). In addition to 
this, the President enjoys the supraminis- 
terial powers of: 


1. Dismissing a Prime Minister not 
enjoying the leadership of his party. 


2. Dismissing a ministry which has 
forfeited the confidence of Parliament. 


3. Dissolving the Lok Sabha which 
appears to the President to have lost the 
confidence of the people. It can be further 
pointed out that Article 74(3) of the Con- 
stitution specifically Jays down the question 
whether any and if so what advice was 
tendered by Ministers to the President shall 
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not be enquired into by any Court. This 
led Sir B. N. Rau to concede that the 
Constitution does not impose upon the 
President any legally enforceable obliga- 
tion to act in accordance with the advice 
of his Ministers. 


A perusal of the proceedings of the 
Constituent assembly and the Union Con- 
stitution Commitee will lend support to 
the activist theory. The Constitutional 
Adviser, Sir В. N. Rau had visualised in 
his fust draft a President armed with 
certain discretionary powers for— 


1. Prevention of a grave menace to the 
peace and tranquillity of the Union or any 
part thereof. ` l 


2. Safeguarding the financial stability 
and credit of the Union Government. 


3. Safeguarding of the legitimate inte- 
rests of the minorities. In discharging his 
special responsibilities he would not neces 
sarily act in tune with the advice of the 
Council of Ministers. Even Mr. Nehru 
himself stated in the Constituent Assembly 
that the President under our Constitution 
was not a ‘figurehead’ as under the pre 
De'Gaulle Constitution of France. Не 
derives his authority from the Nation 
represented by the electoral college, consist- 
ing of the elected members of all the legis- 
latures in the country, which as stated by 
Dr. Ambedkar, in the Constituent Assembly 
Debates, was "tantamount to a direct elec 
tion on adult franchise". 


On the,other hand, the case for the 
supremacy of the Cabinet derives its force 
{тош the conventions and the intentions 
and implications of the Constitution as à 
whole, which aim to establish parliament- 
ary form of Government. 'The democratic 
structure of our Constitution could be 


irretrievably corroded if the constitutional 
responsibility of the Council of Ministers 
to aid and advise the President in the 
exercise of his functions is not construed 
as a Charter of real executive power and 
as the basis of parliamentary authority. 
Introducing the clause relating to the 
method of Presidential election, Mr. Nehru 
observed on 21st July, 1947, in the Consti- 
tuent Assembly, “we want to emphasize the 
ministerial character of the Government 
that power really resides in the Ministry 


‘and in the Legislature and not in the 


President as such". Dr. Ambedkar, Cbair 
man of the Drafting Committee also made 
it.clear that the conventions of the British 
Constitution relating to the Monarch 
would be applicable in the case of the 
President under the Indian Constitution. 
He went,a step further and asserted that 
if the President failed to act upon the ad- 
vice of the Cabinet it would be tanta- 
mount to a violation of the Constitution 
and he would be liable to impeachment. 
Another significant fact is that the Consti- 
tuent Assembly rejected the amendments 
tabled by Prof. K. T. Shah on December 
10, 1948 seeking to confer real and exten- | 
sive executive powers on the President. 


Some eminent constitutional experts are 
of the opinion that in the Westminister 
type of Parliamentary democracy we have 
adopted, the President's place is the same 
as that of the British Crown. Не has 
merely "the right to be consulted, the 
right to encourage and the right to warn”. 
If any other interpretation is put on the 
scope of the powers of the President, соп- 
siderable difficulties will necessarily arise, 
the whims and fancies, likes and dislikes. 
political prejudices and predilections of 
the President coming into play. This is 
dangerous since he is in essence elected 
not for his political or other views, but in 
order to discharge the powers assigned to 
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him under the Constitution. inrespective 
of his views and since unlike the Prime 
Minister and his Cabinet, the President is 
not responsible to the Parliament or any 
other organ under the Constitution, 


In sharp contrast to this, irrespective of 
the evils of the Party system, if any, the 
Prime Minister occupies his position by 
- virtue of enjoying the support of the 
majority of those elected on the basis of 
adult franchise: He is the incumbent of 
his office by way of operation of demo- 
cracy. Viewed in this angle that. the 


President should necessarily be bound by, 


the advice of the Prime Minister and his 
Cabinet is entirely in conformity with the 
democratic structure and spirit. 
) 
As "has beer mentioned already, ї the 
power of the President, according to the 
advocates of the Parliamentary system, are 
akin to those of the British Monarch. .1n 
support of their case, they quote the words 
. of Dr. Ambedkar who described the Presi- 
' dent's . power thus: —'"Under the Draft 
Constitution, the President occupies the 
same position as the King ' under the 
English Constitution. He is the Head of 
the State, not of the Executive. He re- 
presents the Nation, but does not rule the 
Nation. He is the symbol of the Nation. 


His place in the’ administration is that of 


a ceremonial device оп-а seal by which the 
Nation's decisions are made knnown”. But 
it must be said that the Crown in Britain 
is not merely a symbol of the British love 
for tradition. 'ТҺе Sovereign as the foun- 
tain-head of political power is potentially 
a powerful deterrent 40 -irresponsible 
ambition on the part of the elected repre- 
sentatives.- It is of course true that it is 
unthinkable for the King of England to 
disagree with his popular Ministers. ‘Then 
it is equally unimaginable that the Prime 
Mee of England should in the image 


РА 


of the German Chancellor, Hitler seek to 
overpower the Supreme Authority into 
subservience and intimidate his people. А 
political code of honour based on conven- 
tion and gentleman's understanding forms 
a stable enough foundation for the consti 


‚ tutional edifice in England. 


Whatever might have been the inten- 
Lions of the Constituent Assembly, the duty 
of interpretation of the Constitution falls 
on the Supreme Court under Article 141 
of the’ Constitution. The supporters of 
Cabinet Supremacy quote the following 


“words from the decision in Rai Saheb 


Ram Jawaya Kapoor vs. Тһе State of 
Punjab (Reported in А.Т.К. 1955 S.C. 549) 
to reinforce their arguments: —“The Presi- 
dent has thus been made a formal or 
cohstitutional head of the Executive and 
the real executive powers are vested in the 
Ministers of the Cabinet". 


In the ultimate analysis, the conflicting 
interpretations and argumerts relating to 
the constitutional powers of the President 
have been overstretched. Аз the veteran 
parliamentarian Dr. L. M. Singhvi bas put 
it, "the conflicting interpretation of Presi- 
dential powers have shown a somewhat 
unrestrained tendency towards conceptual 
categorisation and theoretical polarisation. 
Both the views have been excessively over- 
stated by their respective exponents who 
have in the process overstrained the langu- 
age and overstretched the underlying intent 
and implication of the provisions of the 
Constitution". 


In the changed political context and 


“the attendant social and eccnomic situa- 


tion, India needs continuity and stability 
of Government. If, towards this end, the 
President is vested with extensive authority 
by way of substituting the Presidential 
system for. the Parliamentary system, it 
would have needed virtually а rewriting 
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of the Constitution and corresponding 
changes in the administrative structure of 
the States. It would further have meant a 
break with the past, a new adventure, the 
benefits of which were by no means certain: 
s there any guarantee that the Presiden- 
tial form will succeed and how will such 
a Presidential form be brought about 
after 30 years’ convention-building around- 
the Parliamentary system? 


We should, therefore, consider whether 
we could not bring about a harmonious 
and feasible synthesis between the Parlia- 
mentary and Presidential forms by estab- 


lishing healthy conventions and reaffirm- ' 


. ing the authority of the President. Тһе 
1935 Constitution, though federal in struc- 
ture, had provided separate, independent 
and overriding powers to the Executive. 
Our Constitution has also retained some 
of the powers of co-ordination and control. 


Even as it is, within the existing frame- 
work of the Constitution, the President 
can play a pivotal role. In the newly 
elected Parliament, the ruling party does 
. not enjoy the two-third majority necessary 
for the impeachment of the President. So 
long as he abides by the Constitution, 
there is no room for apprehendirig an im- 
peachment. Не need not bow down he 
fore the advice of the Cabinet for any law 
wbich flies against the letter and spirit of 
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the Constitution, which he has sworn in 
the name of God to preserve, protect and 
defend. Feeling the pulse of the people, 
he can take bold stand on vital issues and 
if necessary, proceed to exercise his consti- 
tutional powers. In order to facilitate this, 
he should establish a Council as provided 
in Article 263, to advise him in the dis- 
charge of his special responsibilities on 
matters in dispute between the Union and 
the States, or between the States them- 
selves and for better co-ordination of 
Policy and action. This may be a sort of 
Privy Council based on the Irish pattern. 
In addition to including the Prime 
Minister, the Deputy Prime Minister, the 
Chief Justice of the Supreme Court, the 
Presiding Officers of .the Lok Sabha and 
the Rajya Sabha, the Attorney-General 
and the former occupants of these offices, 
people of known independence and inte- 
grity from outside the administration and 
political circles could be inducted into the 
Council. The Council can take an objec 
tive and disinterested view and assessment 
of the issues in dispute and chalk out fair 
and equitable solutions. A sagacious and 
popular President like our ex-President, 
Dr. Radhakrishnan, ably aided and assist 
ed by such a Council may well turn out 
to be the balancing ‘wheel of our federa] 
polity and safety valve against the decad- 
ence of democracy. 





LEARNED ADVICE 


There was once a Professor of Law who said to his students: 


"If.you have the facts on your side, hammer them into the jury, and if 
you have the law on your side, hammer it into the Judge”. 


"But if we have neither the facts nor the law on our side?" he was asked. 
“Then hammer hell into the table," he replied, 


Hindu Law of Divorce and Succession 


PROF, D. N. Сона THAKURTA, M.A., LL.B. 


Just after independence the legisla- 
ture aptly thought of amending and codi- 
fying Hindu Law and brought about 
many fundamental changes in respect of 
the same. It was not that the Hindu 
Code Bill did not face any opposition. 
In any event, it being split up into diffe- 
rent parts got an easy passage in the Par- 
liament, 


Mayne once observed “Hindu law has 
the oldst predigree of any known system 
of jurisprudence and even now it shows 
no signs of decrepitude. At this day it 
governs races of men, extending from 
Cashmere to Cape Comorin, who agree in 
nothing else except their submission to 
it”, It is undoubtedly a massive task the 
legislature imposed on itself for the wel- 
fare of the Society to obliterate all compli- 
cations and to pass a law uniformly and 
very widely applicable to the Hindus of 
the Republic. Some even now -feel in- 
clined, as is evident from their observa- 
tion, to. doubt as to whether the law as 
codified was, really wanted by the people 
of the Republic or it was something thrust 
upon the people inspite of them. Without 
sitting on judgement over the same we can 
consider a law to be acceptable if it is bene- 
ficial to the majority of the people. The 


door is not altogether closed for further. 


modification as required due to the exigen- 
‘cies of changed circumstances. 


In quick succession the four Acts, the 
Hindu Marriage Act, 1955, the Hindu Suc- 


6 


cession Act, 1956, the Hindu Minority and 
Guardianship Act, 1956 and the Hindu 
Adoption and Maintenance Act of 1956 
were passed. The Hindu Marriage Act, 
1955 has made provision for dissolution of 
a marriage by a decree of divorce. The 
grounds of divorce has been set out under 
the provisions of Sec. 13 of the Act. The 
Section, speaks of matrimonial offences 
which may lead to the dissolution of a 
marriage. It was not provided for the dis- 
solution of a marriage by mutual consent. 
Many thinkers are devoting themselves to 
find out more reasonable and cogent 
grounds besides the matrimonial offences 
for divorce. 


The textual law never allowed divorce. 
The Hindu Marriage was ever considered 
to be an indissoluble tie and the only text 
allowing remarriage of a Hindu woman 
being 


*Naste mrte prabrajite klibe ca patite 
patyau 
Pancaswapatsu narinam patiranyo 
| bidhiyate". 
It is in the opinion of some also that the 
breakdown of a marriage should alone 


become the basis of divorce. А breakdown 
principle in a sense is— 


*not a reward for marital virtue on 
the one side and a penalty for mari- 
tal delinquency on the other...... ; 
but a defeat for both, a failure of 


: the marital ‘two-in-one ship’ іп 
which both its members, however, 
unequal their responsibility, are in- 
evitably involved — together"—put- 
ling asunder. 


It is also the experience of many eru- 
dite persons that the parties to a marriage 
‚ are at times eager to dissolve the marriage 
. only to legitimatize a "stable illicit union" 
they or either of them might have con- 
cluded. 


"This growing desire for divorce and 
for- the regularising of illicit unions points 
to a growth of rather than to a fallrin the 
respect for marriage as an institution". 
—Law Coimmission’s Report, 1966, Sum- 
marised in Modern Law Review, March, 


1967. 


In some cases it transpired that the 
parties to the marriage became very much 
repentant, remorseful and very eager to 
settle the difference just after filing a peti- 
tion for divorce and it is also the experi 
ence that in some cases the parties to a 
marriage were very much eager, as afore- 
said, to bring to an end the marital tie and 
to legalise their illicit union by remarriage, 
but the proviso to Sec. 15 of the Hindu 
Marriage Act 1955 stood in their way. The 
proviso speaks of a bar to remarriage, in 
any event, before the completion of .one 
year from the date of the decree of the 
court of the first instance. Section 15 runs 
as follows: — 

jJ 
“When a marriage has been dissolved 
by a decree of divorce and either 
there is no right of appeal against 
| the decree or if there is such а right 
of appeal, the time for appealing 
has expired without an appeal having 
. been presented, or an appeal has 


UNIVERSITY 


LAW JOURNAL 


missed, it shall be lawful for either 
party to the marriage to marry 
again: Provided that it shall not be 
lawful for the respective parties to 
marry again unless at the date of 
such marriage at least one year has 
elapsed from the date of the decree 
in the court of the first instance". 


So the parties to a marriage after the dis- 
solution of the marriage become again 
vanquished and frustrated in their attempt 
for remarriage due to delay, for the party 
whom he or she is eager to marry is at 
times disinclined to wait for the comple- 
tion of the statutory period of one year. 
Is it very necessary for the social benefit to 
retain this provision of the law?’ Section 
12 of the Matrimonial Causes Act imposes 
a restriction in the sense that the period of 
waiting for six months is provided after a 
decree nisi is passed. Section 13 of the 
Act providing for the remarriage of the 
divorced persons are materially the same 
as provided in section 15 of the Hindu 
Marriage Act 1955 excepting the restric- 
tion of one year bar contained in the 


- latter. 


ES. 


If it is in the opinion of many thinkers 
that at times the eagerness of the parties 
for remarriage after divorce follows their 
tendency to legitimatize the illicit union 
already concluded showing growth of the 
respect for marriage, can we. not conceive 
of the fact that the Hindus had the high 
est form of regard for marriage which was 
based on religious concept only and ever 
am indissoluble tie.: It was not also an 
impossibility that under extreme hardship 
thé marriage could be dissolved. Сопуег- 
sion’ to another religion, which is also a 


ground for divorce now, would alone come 


to the rescue. 


‚А$ this provision of the law is alto- 


been presented but has been dis - gether new, to the Hindus, there ought to 


be-in this country, also fair endeavour ‘to 
go to, the root of it.and to. find Out ways 
‘апі: means whereby a law may be passed 
‘commensurate with the real requirements 
and the benefit of the society, which will 
enable us to avert all complications, Some 
section of the public might be quite happy 
"over the prior law which never allowed 
“апу. divorce ‘specifically and. some section 
of the public might be quite happy over 
the new law. “It should cut a via. media 
"and it is-all right if it is felt to: be bene. 
fidal to the majority of the people. 


The petitioners for a divorce resort 10 
many ‘matrimonial. offences as grounds for , 
the same. On critical examination it will ' 
transpire that they simply camouflage the 
real issue which strikes at the very root о! 
the rupture. 


- 


. With respect to the Hindu Succession e 
Act, 1956, it may be said that though the . 
Act has done away with the basis of inheri 


tance according to the two schools of 
Hindu law (the Dayabhaga and the Mita- 


. > kshara) and instéád, classification of heirs 


~ has been provided by the Act it.will not . 
‘arise until the male heirs choose to divide 


presumably be: improper if proposal is 


made for its further reasonablé modifica- 
Section 3 of the Hindu Law of In- - 
heritance (Amendment) Act 1929 provides:-- 


tion. 


"A. son's daughter, daughters. 
daughter, sister and sister's son. 
shall, in the order so specified, be 
entitled to rank in the. order of - 
Succession next after. 
father and before a father's ,brother. 


include a som adopted after. the 
` sister's death". 
The. Hindu Succession. Act, 1956, has 


altered the position of the above heirs in. 
the order of Succession. Daughter’ s 


- daughter .is ranked before. father ; 


-now . heirs 


a ,, father’s, 
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'father' 
is heir under Class II of the Schedule and 
son's daughter, daughter's daughter are 
under Class 1. Even а 
daughters daughter being in a different 
family can now claim the right of resi- 
dence in the dwelling-house as provided 
in Section $33 of.the Hindu Succession Act 
1956: ‘Though absolute ownership is with 
the female heirs inheriting property since 
the passing of the Act, the same, has, in 
a sense, been restricted by Section 23 of 


‘the Act, as. Һе; female heirs cannot take 


the initiative to bring a suit for partition 
of the dwelling-house if it is wholly occu- 
, pied by the members of the family. 


Section 23 of the Act runs as follows: — 
"Where a Hindu intestate has left 
surviving him or her both male and 
female. heirs specified in dass I of the 


‘Scheditle’ and his or her property includes 


a dwelling- house wholly occupied by mem- 
bers of his or her family, then, notwith- 
standing anything contained in this Act, 
the right of any such female heir to claim 
partition of the dwelling house shall not 


their respective shares therein; but the 
fémale heir shall be entitled to a right of 


‘residence: ‘therein: 


п 


Provided that where such female heir 
is a daughter, she shall be entitled to a 
right of residence in the dwelling-house 
only if she is unmarried or has been de- 


'serted Бу от has separated from her hus- 


. TO “band ‘or is a widow." 
Provided that а sister’s son shall not, · ·. ! 


€ - е а = 


Does the expression ‘property includes 
a dwelling-house' mean that the section 
will not be applicable in cases where it 
transpires’ that there is no other property 
besides a dwelling-house? 


44 


Other problems that arise in this con- 
nection are— 
(а) Will this Section be applicable if 
the dwelling-house is partly 
tenanted? 


(2) Does it also follow that if it is 
partly occupied by the members 
of the family it will not be appli- 
cable? 


-- 


The provision of this Section does not 


UNIVERSITY LAW JOURNAL 


affect the Hindu Women's Right to Pro- 
perty Act, 1937. On the death. of a person 
his widow and a son inherit the property. 
The -widow will be entitled to a right to 
partition the property. The right is not 
curtailed by any provision.of the Hindu 
Succession Act of 1956. In any event Sec- 
tion 23 of the Act ought to have been in 
more clear terms to. avert all litigation. 
The legislature has, no doubt, codified the 
law of succession with great ingenuity, still 
it seems that some provisions of the Act 
require elucidation. 


LAWYERS 'EXPOSED'! 


A lawyer starts life giving $500 worth of law for $ 


$5 worth for $ 500. 


5, and .ends giving 


—BENJAMIN Н. BREWSTER 


A lawyer must first get on, then get honor, and then get honest. 


—ANONYMOUS 


` 


Our wrangling lawyers are so litigious and, busy here on earth, that I think 


they will plead their clients' causes hereafter, some of them in hell. 


—BURTON 


Most good lawyers live well, work hard, and die poor. - 


—DANIEL WEBSTER 


All lawyers, be they knaves or fools, 
Know that a seat is worth the earning, 
Since Parliament's astounding rules, 

Vouch for their honour and their learning. 


—JAMES ROGERS 


Obscene Publications & the 
Role of Law 


BISHAN. KUMAR GUPTA, M.A. 


(ға Year Law Student) 


One of the most controversial topics | 


involving in law and morality to-day is the 
publication of obscene papers, pictures 
and the like, their impact on society and 
side by side the role of Law to eradicate 
those matters considered obscene. It is a 
fact that the publication and sale of. these 
papers are not new in our country. But 
with the process of gradual industrialisa- 
tion of our Society and its more intimate 
contact with “depraved culture” of the 
West these obscene publications are grow- 
ing like mushrooms and are being sold in 
the market like “hot cakes’. In some 
very recent statements made_in some of 
the prominent Dailies and Weeklies of 
Calcutta, Bombay and Delhi, the said 
controversy has been focussed before the 
public. In fact a group of businessmen, 
‘taking advantge of the inadequacy of law 
in this regard, has set up business to pander 
the depraved tastes and according to the 
Journalists of our country almost 8595— 
‚90%, of buyers of these Obscene literatures 
are the boys and girls of young age. 


There is no doubt that all right-think- 
ing persons will be unanimous regarding 
he eradication of these obscene publica- 
tions. But as the word 'Obscene' has never 
been defined by any provision of law in- 
cluding Indian Penal Code, it is difficult 
to determine what is obscene. It is also a 
fact that what is obscene in India may not 
be obscene in the European countries and 


it is a thing the meaning of which changes 
from age to age, from man to man and 
from region to region. 

According to the New Internationa! 
Dictionary of Webster the term "obscene" 
means “offensive to chastity or modesty 
expressing or presenting to the mind or 
view something that delicacy, purity and 
decency forbid to be expressed". [п the 
case of Thakur Prasad (1958) A.L.J. 578 
(1959) Cr.L.J. 9. their Lordship of the 
Allahabad High Court have observed the 
same view. 'The Bench further added that 
where a publication is for sale to all and 
sundry in order to stir sex impulses and 
leads to sexual and impure thoughts and 
tends to corrupt the youth, the publication 
would be obscene. It does not become less 
smutty or more sanctified because the in- 
formation has been copied from similar 
works. The Oxford New English Dictio- 
nary defines "Obscene" as "offensive to 
modesty or decency ; expressing or suggest- 
ing unchaste, impure, indecent and lewd 
ideas." 


In England in the year 1868 it was 
observed .in the case of Queen Vs. Htcklin. 
L. К. (1868) 3Q. В. 369, 371, “Тһе test of 
obscenity is this, whether the tendency of 
the matter charged as obscenity is to 
deprave and corrupt those whose minds 
are open to such immoral influence and 
into whose hands a publication of this sort 
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may fall". 'This is the same view which 
has been given by the Calcutta High Court 
in the case of Sreeram Saksena Vs. Emperor. 
LL.R. (1940) 1 Cal. 581, where we have 
seen that the accused person was released 
inspite of publication of some nude pic 
tures. Thus we see that "the test of obsce- 
nity is not^whether the pictures may have 
an undesirable effect upon a pérson of 
depraved or prurient mind but whether 
they would shock or offend the taste of an 
ordinary or decent minded person." 


‚ In Sec. 29% of the Indian Penal Code 
it has been provided that, "whoever—(a) 
Sells, lets to hire, distributes, publicly exhi- 
bits or in any manner puts into circulation, 
or for purposes of sale, hire, distribution, 
public exhibition’ or circulation, makes, 
produces or has in his possession any 
obscene book, pamphlet, paper, drawing, 
painting, representation or figure or any 
‘other obscene object whatsoever, or (bj 
Imports, exports or conveys any obscene 
object for any of the purposes aforesaid, 
or knowing or having reason to believe 
that such object will be sold, let to hire, 
distributed or publicly exhibited or in any 
manner put into circulation, or (c) takes 
part in or receives profits from any business 
in the course of which he knows or has 
reason to believe that any such obscene 
„objects are, for any of the purposes afore- 
said,- made, produced, purchased, kept, 
imported, conveyed, publicly exhibited or 
in any manner put into circulation, ог 
(d) advertises or makes known by any 
means whatsoever that any person 1s engag- 
ed of is ready to engage in any act which 
is an offence ,under this section, or that 
any such obscene object can be produced 
from ог through any person, ог (e) 
Offers or attempts to do any act which 
is an offense under this Section, shall be 
punished with imprisonment of either 
‘description for a term which may extend 
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to three months' rigorous imprisonment or 
with fine, or with both." 


But this section does not extend to any 


book, pamphlet, writing, drawing or paint- ` 


ing, kept or used bonafide for religious 
purposes or any representation sculptured, 
engraved, painted or otherwise represented 
on or in any temple, or in aDy car used for 
the conveyance of Idols or kept or used for 
any religions purpose. Sec. 293 of the 
LP.C. provides for enhanced punishment 
where obscene objects are sold, let to hire, 
distributed or circulated to persons under 
Ше age of twenty years. Sec. 294 deals with 
the punishments for obscene acts in a pub- 
lic place or singing of obscene songs or 
uttering obscene words іп or near any pub- 
lic place. This section provides also that 
the: Magistrate is empowered to order the 
destruction of all copies of the thing in 
respect of which the conviction is made. 
It has been laid down that the accused 
person shall be punished with imprison- 
ment for a term which may extend to six 
months R.I. or with fine or with both. 
These following sections were inserted, in 
Sec. 2 of the Obscene Publications Act 
(Ch. VIII of 1925) for the purpose of giv- 
ing effect to the International Convention 
for the suppression of the circulation of, 
and traffic in, Obscene Publications signed 
at Geneva on behalf of the Governor 
General in Council on Sept. 12, 1923. 


We may here mention another Indian 
Enactment namely, Press Objectionable 
Matter Act of 1951, which is intended 
mainly to provide against the Printing and 
Publication of objectionable matter. Its 
object is to prevent and not to punish. 
Here in this respect we may refer also to 
a leading case In re Panduranga (1958) 
1. M. LJ. i44. Side Бу side we should 
analyse also some English enactments of 
which the following are worthmentioning. 


f 


c 
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In 1889 the Indecent Advertisernents Act . 


was passed and according to this Act any 


"indecent. advertisement was treated with a 


fine of до Shillings or a month's imprison- 
ment. In 1926 the Judicial Proceedings 
Act made it an offence to print or publish 


in relation to any Judicial Proceedings’ 
.any indecent medical, surgical or physio- 


logical details calculated to injure Public 
morals. According to the -Metropolitan 
Police Act of 1939, the publicly offering of 
Obscene Books or Articles for sale o: 
distribution was treated as punishable 
The Post Office Act of 1953 makes it an 
offence to send indecent books or paint 
ings through the Post, But the Obscene 
Publication Act, which was enacted on 
August 29th, 1959'is more powerful. in this 
respect. 


'Regarding obscene novels and literature 
similar views could be expressed. In the 
case of T. V. Martin Seeker Warburgh 
Ltd. and others (1954) з. All. E.R. 68s, it 
was held that in deciding whether-a recent- 
ly published. book or- novel admittedly 
dealing with the sex relationship of man 
and woman and purporting to describe 
contemporary literature is obscene, it is 
necessary to take into account the changed 
approach to the: question of sex. Throw- 
ing one's mind over the ages, the real 
guidance we got about how. people thought 
and behaved is in their contemporary 
literature. 


the famous case, The Ulysses Case Co. Vs. 


References : Leading Cases 


- 


(а) Indarman (1881) 3. All. 897. | 
” (b) Thakur Datt (1917) P.R, No. 25 


This same thing was granted | 
by their Lordships in the United States in' 


Friede (1933) 271.' Mass 318. Another 


interesting question was ralsed in the case 


of Doubldeay & Co. Vs. New York (1948) 
335 U.S. 848 whether these publications 
are unconstitutional or not. It was observed 
by his Lordship in the case of Common- 


- wealth Vs. Gordon (1949), "Sexual tmpu- 


rity in literature is that writing whose 
dominant purpose and effect is erotic. It 
is the .effect that counts more than the 
desire, if the effect is to incite sexual 
desire, it is to be forbidden." 
5 4 

In the light of the discussions, we may 
endeavour to come to some conclusion. 


-Although the term 'obscene'is not clearly 


explained in the Indian Penal Code and 
in other legal spheres and although many 
philanthropic arguments may be put for- 
ward in favour of these obscene matters 
such as to develop the sexual knowledge, 
still it is, in most of the cases, injurious 
to our society and derogatory to the inter- 
est of our country. In a country like India 
where frustration, unemployment, illitzracy 
etc. are wide-spread and serious corruptions 
are rampant, it is essential to destroy all 
these obscene literatures, paintings etr. So 
it should be the immediate duty of our 


‘government to set clear legal provisions 


about ‘Obscene matters, to pass Specific 
Acts and to punish the offenders so that 
a sense of decency may prevail over the 
country and the young generation who are 
no doubt the back-bone of our society may 


‘get strength by’ diverting their attention 


in various constructive activities. 


of 1917, 18. Cr. L.J. 126 (1917) ALR. 


\ 


48 UNIVERSITY LAW JOURNAL 


(с) Sukanta Haldar (1952) Cr. L.J: 575. 

(d) Martin Seeker Warburg Ltd. (1954) 2. All. E.R. 683. 

(е) Gunlam Herssain (1961) P.R. No. 5 of 1917, 18. Cr. L.J. 505 (1917) 
A.I.R. (1) 219. 

(f) Vishnu Krishna (1913) 15. Bom. І.К. 307, 14 Сг. L.J. 248. 

(g) Kailash Chandra Acharjya -(1932) бо. Cal. 201. 


(h) Per Hayward, J, in Rahimatalli (1919) 22. Bom. L.R. 166, 22 Cr. L.J. 
513 (1920) А.Т.К. (B) 403. 


CRIME AND PUNISHMENT 


We enact many laws that manufacture criminls, and Шеп a few that 
punish them. | 


| ~ —TUCKER in ‘Instead of a Book’ 
Society prepares the crime ; the criminal commits it. 
f | —BUCKLE 
It is not the thief who is hanged, but one who was caught stealing. 
—GZECH PROVERB 
Whoever profits by the crime is guilty of it. 
—FRENCH PROVERB 
The punishment of criminals should be of use; when a man is hanged he 
is good for nothing. К 


—VOLTAIRE 


The object of punishment is prevention from evil; it never can be made 
impulsive to good. 


—HORACE MANN 


e 


Law and Management 


-- 


СитттА BIKASH BHOWMIK 
(and year Law student) 


“Law and Management” in the present 
days has posed a great problem, more par- 
ticularly in the context of the preponder- 
ance of Gheraos by the labour. Every sane 
person is tempted to question—ÎIs the exist- 


ing legal structure in the country really 


capable of tackling the matters? Is there 
any vital defect in the management tech. 
nique and its principles as practised in 
India? It will be obvious, if the answers 
to these questions are sought for by discus- 
sing Law and Management side by side. 


Before discussing anything on the rela- 
tion between law and management it will 
be worthwhile to make it clear what law 
and management mean. Let us first of all 
define ‘law’ which denotes rules of, conduct 
enforced by sovereign political authority. 
According to Woodrow Wilson, "Law 18 
that portion of established habit and 
thought of mankind which has gained dis- 
tirict and formal recognition in the shape 
of uniform rules backed by authority and 
power of Government.” The object of Jaw 
is to establish order which gives people 
protection of person and property. Hu- 
man action cannot be reduced to uniformi- 
ties of nature but there is a constant en- 
dedvour to approach this uniformity by 
application of law. Human desires are 
unlimited and human behaviour is pecu- 
liar. То satisfy the ever-increasing desires, 
different people adopt different means. 
The adoption of means in some cases ех- 


7 


ceeds the limit when they create any in- 
conveniencee to others. It is with the help 


.of law that a man is prevented from creat- 


ing inconvenience to others. Maclver, a 
sociologist, has pointed out that society 18 
essentially co-operative but crossed by con- 
flict. Law has the role to check conflict 
from undermining co-operation. "There is 
no value judgement involved here. We are 
just noting the fact as fact. From this 
standpoint the role of law has a pervasive 
character and it has changed its clothes 
with change of season. By season we mean 
the. historic evolution of society through 
ages. Naturally therefore the subject 
matter of our study ‘Management’ has a 
close relation with law. Їп other words, 
management has come to the society as a 
general need to satisfy the growing de- 
mands and necessities upon which law it- 
self retains its dynamic character. Conse- 
quently, we can easily state that law anc 
management are essentially and intimately 
related, because law arises and develops 
from human needs and the growth of 
management also depends on the sam? 
factor. 


After a short discussion of what is law, 
what purpose it serves and the scope of 
studying law with management’ side by 
side, we are in a better position to describe 
what the word ‘management’ actually 
means. It will not be possible for us to 
discuss in detail the meaning of manage- 
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ment by citing definitions forwarded by 
different eminent authors owing to short 
age of space and having due considera- 
tions over reader’s patience. But all agree 
that management is an important area of 
human activity since its function is that of 
getting things done through people. 
Modern civilization of ours has become 
one of co-operative endeavour. Man has 
found it necessary to co-operate with otbers 
іп the attainment of objectives. Thus, .co- 
ordination of human effort is the essential 
' problem of all group action, whether the 
objectives sought are business, military, тез 
ligious, charitable, educational or social. It 
is of no use to have advanced scientific 
knowledge, engineering skills or technical 
abilities unless the quality of management 
in organised groups permits effective co- 
ordination of these human resources, It is 
the complexities and dynamics of modern 
society that justify the importance of 
improved management. In bringing about 
co-ordination of group activities the mana- 
ger plans, organises, staffs, directs and con- 
trols the activities of others. “In most of 
the large modern enterprises the owners 
and managers are not the same persons. 
"This separation of ownership and control 
tend to increasingly emphasise the impor- 
“tance of a manager. For the preservation 
of interests of the owners In such enter- 
prises the activities of managers are Ye- 
quired to be controlled under the frame- 
work of law imposed by sovereign political 
authority. As for example, we сап. cite 
the Indian Companies Act, 1956, wherein 
Specific provisions were made for control- 
ling the functions of Managing Director, 
Manager, Managing Agents, Secretaries and 
Treasurers etc. who hold the management 
position and thereby safeguard the interest 
of the true owners (shareholders) of the 
Company. 


Some cal] management an art as it is 
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practised by different individuals accord- 
ing to their own taste, choice and tech- 
nique. But the management technique may 
also be termed as science, a science which 
has been developed through constant ex- 
periments from early days, During early 
ages with feudal base, although тарафе: 
ment was in practice we cannot find апу 
marked development owing to the lack о! 
endeavour to put the process and fruit 0? 
it in writing. The impact of. Industrial 
Revolution in Great Britain had a very 
good effect on the science of management. 
The wave of industrial revolution spread 
throughout the world so quickly ас with 
the aid of transport and communication 
facilities, the whole world has become one 
place. International trade developed. 
Various complexities arose due to obvious 
reason. It is only in Capitalist Society 
where we can note a remarkable accelera- 
tion of the development of management 
practice and its theory. ‘Though manage- 
ment science is nof yet in a position to 
claim its maxurity, even then it is develop- 
ing as the sun rises from horizon to zénit 
with all its glares from a gloomy ‘start. 
Management in its many and varied forms 
covers a multitude of aspects. The persons 
who co-ordinates the works of others, for 
the achievement of ultimate objective, 216 
managers. In army the manager is called 
General, in colleges the Principal, in temple 
the Mahant and in business houses the 
executives, the Board of Directors etc. They 
are all leaders in their respective fields or 
areas. Each leader is guided by some defi- 
nite laws, For instance, there is а code of 
general rules for army. The leader as well 
as his followers are guided by these rules. 
The policy formulation of the general is 
guided by martial law. Similarly in other 
fields also, the persons or group of persons, 
who are vested with managerial authority 
are guided by certain definite rules. ap- 
proved by law. 


UNIVERSITY LAW JOURNAL 51. 


Ас present we shall concentrate Our 
attention towards management in the field 
of trade, industry and commerce. But this 
does not necessarily mean that otbers are 
unimportant. 
activities, we may contain, should not be 
improperly interpreted. Economics is the 
study of mankind in relation to wealth and 
is therefore, a social science. Man has 
several kinds of activities and economics is 
concerned with those which relate to the 
acquiring and disposing of wealth. Сош- 
merce deals with human activities which 
generally deal with purchasing and selling 
of economic wealth. Hence commerce 18 
closely related to economics. Business ope- 
rations arise from the existence of demand 


for economic goods and services. Industry 


means production of wealth. Trade means 
that technical.process in economics whicb 
is concerned witb exchange of commodities 
by the trader from manufacturer to the 
consumer. ` In modern world many com- 
plexities arise in the way of passing goods 
from producer to the consumer and these 
barriers are surmounted by the help of 
banking, credit, transportation, insurance 
together with storage facilities of finished 
goods awaiting disposal. Economists agree 
that business organisation consists of bring- 
ing about a harmonious working of factors 
of production. namely land, labour and 
capital. 'To achieve this objective of com- 
bining all factors another factor, called 
enterpreneurial ability, is required. Enter- 
prenurial ability is the sum total of plan- 
ning: and execution of the plan. ' This does 
not necessarily ‘mean that the leader as 
manager will do ali the works himself. He 
can well create some subordinate manage- 
ment positions which will be devoted to 
main management work and hence he can 
spread his leadership by delegation in an 
enterprise of large size. Thus, as organisa- 
tion and its management is a part of social, 
-or in other way, a part of economic acti- 


Partiality towards economic ` 


vity, it has got necessarily to be influenced 


by law. Law bas a bigger part to play 
here.. The main objective of business 
houses is to earn more and more profit. 
Although profit is required for extension, 
repairs and maintenance of existing busi- 
ness, yet there are legal enactments against 
excessive profit motive as profit is earned 
aL the cost of consumers and the working 
class. ‘To this end there are legal enact- 
ments against undesirable hoarding of capi- 
tal and consumer goods; against undesir- 
able combination like trust, curtail, pool 
etc.;- against oppressive exploitation of 
labourers by underpaying their share of 
reniuneration in the form of wages etc. and 
against manipulations in stock and pro- 
duce exchanges. But we must not forget 
the other side of the picture. Law helps 
retain the interests of the dominating class 
as well. We know that the legal aspect is 
nothing but the expression of the political 
factors which again is the superstructure 
on the economic base. We have seen from 
a study of the evolution of society that the 
economic base provides a peculiar aspect in 
class concept—one class dominating and ex- 
ploiting the other. In feudal mode of pro- 
duction the’ feudals were the dominating 
class. Naturally they controlled the poli- 
tical structure whereby in return they con- 
trolled-the legal superstructure. In other 
words, the feudals got help from the legal 
system which conversely preserved their in- 
terests. Hobbes’ Leviathan proclaimed the 
absolute supremacy of the kings. Machia- 
velli pointed’ out the omnipotence of the 
feudal lords. 'The same thing appeared 
again in the changed circumstances based 
on the development of means of production 
and change оё relation of the factors of pro- 
duction. As a result of the Industrial Re- 
volution economic power concentrated in 
the hands of a few. The political Power 
also, springing out of economic Power, 
was devoted to the ruling class or the capi- 
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talists. Consequently the legal system 
began serving the interests of the capital- 
ists. We see, therefore, that laws not only 
encouraged concentration of wealth but 
also helped it grow indirectly. Ав dis- 
cussed before, with the development of com- 
merce, trade and industry the legal struc- 
ture is influenced. Similarly management 
technique is also influenced by law. This 
inter-relationship of law and management 
leads us to discuss which one first influ- 
enced the other. One may say that as law 
has come into society as a need for the 
preservation of co-operation and also as a 
safeguard against conflict and as manage- 
ment is a part of social activity, it is fol- 
lowed by legal enactments. Others may 
contain that owing to the legal enactments 
the field of management activity is rather 
curbed or enlarged as the case may be. It 
is only in socialistic structure of economy 
we find that all factors of production are 
state-owned and management function is 
vested in the state. Legal structure in 
such socialist state, will obviously reflect 
the interest of the working class upon 
which rests the edifice of the state. 


‘It is interesting to note here that in this 
country the business management is to a 
large extent influenced by Government 
control. Owing to this control manage- 
ment work has become more complicated 
and the management is forced to share the 
work of policy determination, with the 
Government, to a large extent. These con- 
trols may be of different forms. Two of 
them affects management vitally. One is 
concerned with preservation and mainten- 
ance of competitive economic structure by 
forbidding combinations and the second 
affects the business economic decisions by 
the everbroadening field of direct control 
over prices, the right to enter business, the 
quality and quantity of services rendered, 
the means used to finance tbe enterprise, 


\ 


the character of accounting records kept, 
the wages paid and other matters of busi- 
ness decisions. In many cases tbe extent 
and nature of taxation have tended to out- 
weigh the traditional motivations of profit 
from sale. With the rise in taxes the 
highest profit too often results from з 
course quite different from the production 
of a maximum of quality goods and ser- 
vices at lowest cost. 


. One important aspect of law which 
affects the management decision to:a large 
extent is the enactment of different labour 


laws. The manager has to manage man, 
money, machine and material Among 
them, the ‘man’ element is the most un- 


manageable element, as is felt by managers, 
and there is a constant clash within two 
classes—the labourers and managers. The 
managers want to make more profit by 
curbing the share of labourers and labour- 
ers have to accept the wages fixed by 
Management, even nowadays in many en- 
terprises. ‘The labourers call it as a severe 
type of exploitation and as the trade union 
and collective bargaining is accepted by 
Government concerned in most of the 
countries of the world, the relation be- 
tween capital and labour or in other words 
employer-employee relationship has _be- 
come more and more bitter in many cases. 
Strikes and lockouts has become a regular 
feature. National output has begun to fall 
and many industries have suffered. As a 
result of lockout labourers have suffered 
most. To tackle such an unhealthy situ- 
ation in the society various labour laws are 
enacted by the sovereign political autho- 
rity, such as, Factories Act, Industrial dis- 
putes Act, Minimum Wages Act, Payment 
of Wages Act, Payment of Bonus Act etc. 
The Power of the managers in direction 
and control of subordinates has been cur- 
tailed due to the impact of Trade Union 
Act. The most important contribution of 
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'Irade Union Acts in different countries to 
management has been to focus attention on 
the importance of humdn element and the 
management has been forced to re-examine 
their job. 


We shall now name some of the labour 
laws with their objectives. . Labourers in 
factories, mines, and construction works 
etc. are exposed to certain risks. If pro- 
tective measures are not taken, labourers 
may be injured by the hazards. Laws are 
therefore necessary for the preservation of 
health, safety and welfare of labourers. In 
India, for example, The Factories Act 1948 
provides for the said objectives. Social 
Insurance is a branch of industrial legisla- 
tion which is receiving increasing attention 
in modern times. Employees' State Insur- 
ance Act 1948 provides for sickness, matet- 
nity, disablements, dependents welfare and 


medical benefits owing to the low level of ' 


earnings of labourers. Industrial disput: 
Act 1947 provides for the investigation 
and settlement of Industrial disputes and 
for certain other purposes. It lays down 
the proceduce according to which disputes 
between employers and employees can be 
settled through voluntary negotiation and 
compulsory adjudication. The Workmen’s 


Compensation Act (Act VIII of 1923) pro- · 


vides for the payment of compensation, by 
certain .classes of employers:to their work- 
men, for injury by accidents while engaged 
in work. | 


There are other acts similar to those 
discussed above. But rather than discus- 
sing their contents in detail we shall con- 
fine our attention to discussing their im- 
pact on industrial management.  Inspcc- 
tors under respective Acts are appointed 
by appropriate Government to look after 
the effectiveness of implementation of the 
rules contained in the Acts by managers. 
Management decisions аге influenced 


mainly by the provisions of the Acts, any 
violation of which will make the managers 
liable to penalty with fines or with impri- 
sonment or with both. Managers under 
different laws are bound tg submit some 
returns to the Governmental] authority and 


the submission of returns provides an 


usual check against negligence of mana- 
gers. 


Dissatished workers become a liability 
to production and this in its turn, makes 
the capitalists shy and discourage expan- 
sion of industrial activity. It is appre- 
dated that discontentment among both 
the classes moves in a vicious circle. This 
tendency is most unwholesome from the 
point of view of economic advancement of 
a country. Economists as well as legislators 
have suggested various ways with a view 
to ensuring a sort of balance between the 
capital and labour but, these are still far 
from being satisfactory. Workers’ partici- 
pation in management in industrial units 
has already been established in the shape 
of Joint Production Committees, Works 
Committees, Works Councils, Management 
Councils and so on. Joint ownership and 
management is bound to vary in accord- 
ance with political set-up, but this has 
been accepted in principle by all major 
Western countries like France, Austria, 
Yugoslavia, West Germany, Belgium, U.K., 
and other Scandinavian countries. “INDUS- 
TRIAL DEMOCRACY', as it 1$ called, will be 
realised in India when the workers feel 
the sense of participation in management 
and also that they are not only wage- 
earners but are part and parcel of Indus- 
trial Production and that they are impor- 
tant in stature and status in management 
itself. Тһе Government of India have 
taken positive interest in the participation 
of labour in management and ownership 
both in the Private and Public sectors. 
But we find that the participation of the 
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labourers in the management so far has 
been very negligible and unsatisfactory. 
As a result we find that workers (labourers) 
have little option than to resort to other 
direct measures to fulfill their demands. 
The trade union facilities are also very 
limited, both from qualitative and quan- 
titative aspects. Naturally they take new 
measures, be it justified or not, to press 
their demand. Consequently an interested 
person finds the Newspapers clamouring 
about ‘Gherao’—the new emergent trade 
union activity or ‘direct’ action by 
labourers. The role of law in this changed 
situation is yet to be seen, 


The word 'management' is the accent 
on the first syllable *man', although it is 
not a derivative. ‘Man’ is everything in 





any management and unless {һе human 
material improves, no management can 
either be adequate or even nearly so, what- 
ever be the law. No legal machinery has 
yet been evolved which can make, inend 
or mar a man. 


In conclusion, we can say that the so- 
ciety being in a state of flux, the manage- 
ment behaviour has necessarily got to be dy- 
namic and adjusted to environment. The 
same flexibility should also exist in Indus- 
trial Legislation with enough scope for 
amendments to deal with the labour-manage- 
ment complexities and thereby encourage 
economic prosperity of the country as a 
whole. Law may fall behind of this dyna- 
mic duty in a particular time and space but 
it is sure that law will cover up the gap. 





ON ‘LAW’ 


Written laws are like spiders’ webs, and will like them only entangle and 
hold the poor and weak, while the rich and powerful will easily ‘break through 


them. 


—ANACHARSIS to SOLON 


The execution of the laws is more important than the making of them. ` 


—JEFFERSON in ‘Letter’, 1789 


Be you never so high, the law is above you. 


—THOMAS FULLER 
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Right to Property in the Indian Constitution 
| DIPANKAR BASU | | 
(3rd year Law student) 


Right to Property is one of the Funda- 
“mental Rights which are enumerated in 
the Part III of the Indian Constitution. 
The first thing which strikes us regarding 
the Fundamental Rights is the formula of 
, compromise as between the individual 
right and the collective rights. We must, 
however, remember that there cannot be 
absolute rights. Rights and duties go to- 
. gether. Individual should have a right, so 
also the state should һауе; and of the two, 
the latter is more important. In a sense 
these rights are fundamental because they 
“аге required ‘for the welfare of the people. 
These rights cannot be developed on their 
own. Аз Prof. Laski says, there cannot be 
these rights unless there are certain gua- 
rantees by law of these rights, and unless 
there is an atmosphere in the country to 
enjoy the Fundamental Rights. ' 


We can view the Fundamental Rights 
from three angles, as Prof. K. V. Rao ob- 
serves, to what extent they enable a man 
to take part in political life, to what extent 
they enable him to express and develop 
his personality, and lastly to what extent 
they enable him to lead a group cultural 
life. 'The theoretical implication of the 
Fundamental Rights are (i) that authority 
is federal and limited, and (ii) that govern- 
ment should not be trusted with power 
too much. Аз we lived for a long time 
under British rule, we have developed a 
keen love for "Englisb" Rule of Law which 
restrains. the executive. ‘But at the same 


time we saw the merits of and adopted in 
our constitution the ideas contained in 
American Bill of Rights which restrains 
the legislature as well. A peculiar arrange- 
ment of the different clauses is found in 
the Part III of the constitution—a general 
right followed by exceptions, and excep- 
tions to exceptions. 

In order to discuss the Right to Pro 
perty as it was originally framed and as it 
has become after the different amendments, 
we must bear in- mind certain historical 
facts. It is generally understood that 
India is a land of poverty like most of the 
other Asian countries. Іп order to elimi- 
nate the poverty, the state must control 
the economy to a great extent so as to 


nationalise the industry—but it is not a 


mean task. Anotber problem is the urgen- 
cy ofland reforms—our country being 
based predominantly on agricultural eco- 
nomy. Radical land reform has.not only 
economical importance but also political 
significance. ‘The successful solution of 
the land distribution would lead to the 
emergence ofa contented landed gentry 
and would be a solid foundation for a 
stable political order, when taken into con- 
sideration the fact that eighty percent of 
India's population is wedded to agricul- 
ture. The Congress Election Manifesto of 
1945 called for state ownership or contro! 
of a wide variety of industries and. services 
and for the removal of intermediaries be. 
tween the peasant and the state. The Mani. 
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festo also said that the rights of interme- 
diaries should be acquired by payment óf 
equitable compensation. The Union Cabi- 
net, early in 1948, in a broad resolution 
on industrial policy, noted the inherent 
right of the state to acquire industrial un- 
dertaking and laid down that if property 
was acquired by the government, "the fun- 
damental rights guaranteed by the consti- 
tution will be observed and compensation 
will be awarded on a fair and equitable 
basis”. 


Prof. M. V. Pylee observes that neither 
in the Congress party in Assembly nor in 
the Indian cabinet was there any unani- 
mity on the solution of the problems. 
Opinions were sharply divided into at 
least three major groups, an extreme left 
which favoured nationalisation even with- 
out compensation, an extreme right which 
favoured nationalisation with full compen- 
sation" at the market value of property ac- 
quired and a. middle group which pre- 
sented a more and yet progressive attitude, 
which is a compromise between the two 
extremes. 'These conflicting attitudes to 
this complex problem were reflected in the 
debates of the Constituent Assembly. By 
the end of 1949, a generally acceptable for. 
mula was found. The Assembly adopted 
it by a vote of 56-34. The formula bearing 
the names of Mr. Nehru, Pant, Munshi, 
Ayyar and N. G. Ayyangar was moved in 
the Constituent Assembly as an amend. 
ment to the Draft Constitution. The pro- 
visions of these amendment would appear 
from the articles of Indian Constitution 
which are as follows: — 


As it has been originally framed, Art. 
31(1) says that no person shall be deprived 
of his property save by authority of law, 
Art. 31(2) says that no property shall be 
acquired except for a public purpose and 
except by authority of a law which pro- 
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vides for compensation for the property so 
acquired and either fixes the amount of 
the compensation or specifies the principle 
on which and the manner in which the 
compensation is to be determined ; again 
according to Art. 31(3) the assent of the 
President is essential if a state legislature 
makes a law under. clause (2); clause (5) 
of Art. 31 gives a list of exemptions when 
no compensation need be paid and clauses 
(4) апа (6) are intended to validate certain 
Bills and certain Acts already in the sta- 
tute book regarding land reforms. 


Right to Property is protected in the 
unwritten constitution of the U.K. by the 
‘Common Law’ of the country. In Eng- 
land in the case of Enttch vs. Carrington, 
Lord Camden observed—"By laws of 
England, every invasion of private pro . 
perty, be it even so minute, is a trespass. 
No man can set his foot upon my ground 
without my licence. If he admits the fact, 
he is bound to show by way. of justifica- 
tion that some positive law has empower- 
ed or excused him". The Fifth Amend- 
ment (1791) and the Fourteenth Amend- 
ment (1868) of the American Constitution 
also provide that nobody shall be deprived 
of life, liberty or property without ‘due 
process of law’, and that private property 
cannot be taken away for public use with- 
out just compensation. The Indian Con- 
stitution, however, avoided the American 
concept of “due process of law’ by accept- 
ing the phrase ‘by authority of law’. Gov- 
ernment of India Act, 1935, clause (1) of 
section 299 was also similar to that of 
clause (1) of Art. 31 of the Constitution. 


The Constitution of India also refers 
to the Right to Property in Art. 19(1)(f). 
Prof. K. V. Rao is of the opinion that Art. 
19 speaks of a freedom—of a kind of 
liberty—which a free citizen of India can 
enjoy; while Art. 31 deals with the right 
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of the state to deprive him of it and the 


manner of doing so. According to the’ 


‘Makers’ of our Constitution, the real article 
` that conferred the right of private pro- 
perty was Art. 24 of the Draft, i.e. the 
present Art. 31. But in the case of present 
Art. 31 (Protection of life and personal 
liberty) the.'Makers' took it for granted 
that the right was inherent in man. 


Art. 19(1)((B) confers on all citizens 
right "to acquire, hold and dispose of pro- 
perty" and Art. 19(5) empowers the state 
to impose reasonable restrictions "in the 
interests of the general public or for the 
protection of the interests of an Scheduled 
Tribe”. | 

= | ME 

Das J. observed (State of W. Bengal v. 
Subodh Gopal and others, 1953), “Right to 
hold property is conferred only on citizens 
(Art. 19); aliens may be allowed to own 
and hold property but may also be prohi- 
bited completely, whereas in the case ‘of 
citizens, it can only be regulated under 
Art. 19(5). But in both cases, the state 


can deprive them of their property by 


. virtue of Art. $1.” 


One, difficulty that faces the court is the 
definition of 'property' itself. 
-to Sastri C. J., Art. 19 deals with general 


right and Art. 31 deals with specific and , 


concrete proprietary rights (State of W. 
Bengal v. Subodh Gopal and others, 1953); 
majority view in the Supreme Court in this 
case. was that, "property means not only 
specific things susceptible of private appro- 
priation, but also in its legal sense of a 
bundle of rights"—this view was reiterated 
in the case of Commissioner v. L. T. 
Swamiar also. But,the court also said 
that such a right could be recognised by 
law as capable of distinctive acquisition 
and possession and thus in the case of 
Chiranjitla] v, Union (1950) the Supreme 


8 E 


According 
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Court held’ that while a ‘share’ in а com- 
pany was property, the other rights of a 
shareholder like his right to pass resolu- 
tions, or remove directors etc. could not be 
called property because they were incap- 
able of being acquired etc. apart from the 
ownership of the share. But again, in 
Swamiar case, the court ruled that Mobant 
of a temple had a proprietary right in his 
office. | 


D. Basu, ]. says that property means 
both movable and immovable, tangible and 
intangible property. Property means diffe- 
rent things to different people. Firstly, : 
property right over particular object is a 

matter.of recognition by law and what is 
not recognised by law ceases to be private 
property. . The courts of India have agreed 
to this view. Secondly, property means ari 
abstract bundle of rights as well as some 
concrete possessions. ‘Thirdly, property 
can, be regulated or acquired either tempo- 
rarily or permanently. According to the 
‘Police Power,’ which is in America, the 
state has power to regulate the use of pro- 
perty; management is taken. over by the 
state and not the ownership. The doctrine 
of “Eminent Domain’, according to Nicho- 
las, means, “power of the sovereign to take 
property for public use without the owner's 
consent.” Das J. in the case of Chiranjit 
Lal v. Union of India (1950) laid down 
that clause (1) of Art. $1 dealt with the 
exercise of the ‘Police Power’ of the state, 
whereas clause (2) of Art. 31 dealt with 
‘Eminent Domain’ and that compensation 
was payable only when property was ac- 
quired or taken possession of by the state 
for public purpose, which according to 
Basu J. means general interest of the conr 
munity as distinguished from private in- 
terest of an individual. Again public pur- 
pose has been interpreted to mean a pur- 
pose, ie, an object or aim, in which the 
general interest of the community as op- 
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posed to the particular interest of indivi- 
duals, is directly and vitally concerned 
(Framjee v. Secretary of State, 1914). 


Prof. Willis puts it thus—" According to 


^^ the newer viewpoint there is a ‘public 
use’ if the thing taken is useful to the pub- ' 


lic. This makes public use’ for eminent 
domain practically synonymous with pub- 
lic purpose or taxation and somewhat like 
social interest for police power. Under 
this rule it is not necessary for the benefit 
to be for the whole community, but it 
must be for a considerable member.” ‘To 
Basu, J. the above obServation is more ap- 
priate to Indian Constitution in as much 
as the expression ‘public purpose’ is wider 
than ‘public use’. Thus, as Supreme Court 
has observed, there may be circumstances 
where acquisition of ‘property for the bene- 
fit of even an individual (State of Bombay 
v. Khusaldas, 1950), or a section of the com- 
munity (Secretary of State v. Gopala, 1930) 
may benefit the public at large. 


^ Yt was made clear in the Constituent 
Assembly that the authority, as regards 
compensation, would be vested in the legis- 
lature and not in any court including the 
Supreme Court. As Mr. Nehru expressed, 
"Within limits no Judge and no Court.can 
make itself a Third Chamber". 


‚ Inspite of this the Court came into the 
matter. Soon after the inauguration of the 
constitution, the Zamindars tested the vali- 
dity of the provisions of Art. 31, against 
some of the fundamental rights. We can 
notice this first in the case between State 
of Bihar and Maharaja of Darbhanga 
(1950). The Patna High Court justified 


the point of Maharaja and declared Land | 


Reforms Act (1950) as invalid, The deci- 
sion of the High Court was unanimous. 
It was based on the equality provision of 
the constitution and not under the pro- 
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perty right clause. The Allahabad High 
Court, however, found the Uttar Pradesh 
Vamindari Abolition and Land Reforms 
Act (1950), valid in all respects (case 9f 
Suryapal Singh v) Government of U.P.— 
1951) Fhe decision of the Nagpur High 
Court also went in favour of the state law. 
But the so called Zaminders were not dis 
heartened and carried the battle to the 
Supreme Court in Appeal: When it was 
found that the legal battle was going to 
consume an unduly long time with conse- 
quent frustration for the general mass of 
people and the loss of confidence in govern 
ment it was decided to find out new ways 
and measures to combat the situation, | 


Accordingly, it was decided to amend 
the constitution whereby judicial road 
blocks could be removed and immediate . 
implementation of land reforms legislation 
could be made possible. The First Amend- 
ment of the constitution was so passed in 
1951, adding two new -Articles, Art. 31A 
and Art. 31B, with a view to fully safeguard 
the various land reform laws against pos- 
sible attack arising from any fundametital 
right in the constitution. Further a new 
schedule containing all such state laws—the 
Ninth Schedule—was added to the Consti- 
tution to make the scope of the First 
Amendment clear. ‘The effect of the 
amendment is that no law providing foi 
the acquisition of any estate by the state 
shall be considered to be void on the 
ground that it takes away any of the rights 
guaranteed by the constitution. The 
appeal to the Supreme Court was still 
pending when the 1st Amendment was 
being passed. 


Anticipating the strong position of the , 
state under the new amendment the’ 
Zaminders carried their battle to the court 
against the constitutional amendment on 
the plea that Parliament as it was constitut- 


+ 


"police ‘powcr. 
- framers “of- биг 


Bill 


ed then of one House, was 44 competent 
to pass the- amendment. ' 
rejected this plea-and gave a unanimous 
verdict: іп: favour of competence - of - the 
"Provisional Parliament ‘to amend the -Con- 
stitution’ (case of Singdeo v: Union of India, 
.1952):, It should be noted-that while the 
Court has the ultimate power of ‘determin 
ing what a public purpose is, generally it 
would -uphold the will of the legislature 
as expressed іп the statute: But -the- posi- 
tion- is diferent: in the case of compensa: 
tion. zx Ku ыы oig 


In the case of Chappell v. United States 
Governinent- (1895), it was laid down that 
all kinds -of private property and every 
character of right; title or interest therein 
Which a citizen may possess is-subject to 
the power of eminent-domain. No ques- 
tion of compensation arose -when property 
was taken or -destroyed in the- exercise. of 
This was-believed by the 

Constitution. - But the 
Supreme Court did not accept this. In the 
case of Mrs. Bela Banerjee v. State.of West 
Bengal (1951), High ‘Court rejected "one 
part of the case and admitted another part 
of the case. Mrs. Banerjee pleaded that her 
‘ property had not been. acquisitioned., on 
ground of public use,.as the slums which’ 
she owned had been .transferred to thé 
West Bengal Settlement Kanungo Society 
- Ltd.. But the Court's view was that even 
this transfer of ownership serves the public 
purpose. “Іп this case it was also laid down 
by the: count that compensation must, be 


equal to -market price:and a. solatium of 


15 per cent more is to be given to comipen- 
-sate-the compulsory:nature of the acquisi- 
' tion which was already in practice in India 
чишен the Land шыны Act OF 1894. 


- different in the Sholapur Mill case. Due 
чо mismanagement the posue stop- 
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But the ‘court , 


-1eaching consequences ; 
“Legislation on social and economic welfare 
. which- necessitated the acquisition of vari- 
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ped in the Mill and many persons became 


unemployed. . The employees asked the 
state to take over the management. The 
State did so by making an ordinance. But 


-the Supreme- Court was against such take- 


over as the Board of . Directors’. individual 


-right would be at. stake if compensation to 


them was-not paid. The Supreme Court's 


-decision in the case of Sagir v. Govt. of 


P.. (1954) regarding the ‘Road Transport 


- matters- also -went against the government's 
' action.-- < 


“These judicial pronouncements had far 
they showed that 


ous forms of private property was virtually 
impossible. because of the prohibitive cost 


. involved, in the payment of compensation. 
Zamindari abolition was-only the first stage 
“Ап-а planned programme of legislation of 


social- and economic welfare. The govern- 


--ment came into conclusion that in the goth 
‘century political field in case of a conflict 
- between. ‘Individual interest’ 
‘tive. interests’, 
--over the .other. 
' ment to make Fourth Amendment of 1955. 
' . The chief provisions of the Fourth 
--Amendment are that compensation under 


and ‘Collec- 
the. latter ought to prevail 
All these led the Parlia- 


Art. 31 is по тоге а justiciable matter 
under the Court; the question of compen- 
sation. is withdrawn from the field of judi- 
cial determination and placed .exclusively 
at the will.of the legislature (case of 
Liabati vs. State of Bombay). The word 


‘requisition’ was substituted in clause (2) 
for the. expression ‘taken possession ‘of’ in 
‘order to override the extended meaning 


given to the latter expression in the cases 


- of State of West Bengal v. Subodh Сора 
“ (1954) and, Dwarkadas. v. Sholapur Spin- 
The Supreme Court's verdict was also . 


ning (1954). Іп Chiranjit Lal case, 
Mukherjee J. observed. that acquisition 
means acquiring? the entire title of the 


-” 
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expropriated owner, whatever the nature 
or extent of the title may be. All rights of 
ihe original holder pass to acquiser leav- 
ing nothing to the former. This view is 
ellectively made clear by the Amendment 
Act by introducing words,- ‘transfer of 
ownership in Art. 31 (Clause 2A). As the 
connotation of the term -"Estate" was dif- 


= ferent in different part of the country, the 


expression ‘estate’ has been broadly defined 
so as to cover.all possible kinds of rights 
in estates—quantitative and qualitative, in 
an area co-existensive with an estate or only 
‘a position thereof. (Case of Atma Ram v. 
State of Punjab—1959). Explanation of 
the word 'estate' includes not only Zamin- 
daries, but also the lands of intermediate 
interests—Raiyats, Tenure-holder, Under 
Raiyats, and other intermediaries, Allaha- 
bad High’ Court in the case of Ajaib Singh 
v. State of О.Р. (1957), lays down that they 
would not come ipso facto within the defi- 
nition clause of Art. 31 (3-Б), unless One is 
an intermediary. But Calcutta High Court 
in the case of Surendra v. State of West 
Bengal (1958), and, Punjab High Court in 
the case of State of Punjab v. Keshar Singh, 
decided that sub-clause includes any right 
“іп an estate, whether it is the right of a 
rent-receiver or of a person in actual pos- 
session of'the land—this was supported by . 
' the Fourth Amendment. 


lt can be mentioned here also that 2 


compensation need not be paid, if the law 
provides for а tax or a penalty, or if the 
law affecting .property has been made for 
promotion of public. health or prevention 
of danger to life or property, or, if the law 
was made pursuant to an evacuee pro- 
perty agreement. The object of the 4th 
Amendmnt was also to authorise legisla- 
ture, to control the ownership of land, to 
take over management of properties for a 
limited period, to amalgamate Corporations 
in public interest, to affect and change the 


- the 


rights of company executives .and directors, 
and lastly to modify or abolish the rights 
in respects of mines and mineral oil by 
termination of the existing agreements. 
Al these laws are kept above challenge on 


.the ground of violation of Articles 19, 14, 


or 31, provided they receive the Ека 
‘of the President. 


It was argued in the Parliament by 
some members in connexion with the 
Fourth Amendment Bill that the proposed 


new clause (2) of Art. 31 would material - 


help to promote the economic well-being 
of India. But Prof. D. N. Banerjee observes, 
"We, аге afraid that it may act otherwise. 


Regard being had to what economics con- 


sider to be the ‘fundamental principles of 
human nature’, we feel that in the long 
run the new clause (2) may, as a great 
damper, adversely affect the incentive (0 7 
hard work on the part of our -people and 
in particular the inducement to invest . 
money in productive enterprises on the 
part of our enterpreneurs. Moreover, it 
may even scare away foreign investment 
from our country". E 


However, during the consideration of 
the Constitution (4th Amendment) ВШ, 
the Minister for Home Affairs, Sri G. B. 
Pant observed in Rajya Sabha on igth 
April 1955,— "I think the Parliament will. 
always try to take a reasonable view. The 
collective wisdom of the Parliament will. 
do the right thing.and will always take a 
just and equitable view. The Parliament 
consists of representatives of the people. It 
їз interested in advancing the welfare of all 
classes and all communities. -We have to 
work for the establishment of a welfare - 
state on a socialistic pattern. . That is what 
Parliament has decided. There are 
certain Directive Principles in Part IV of 
ur’ Constitution. So in -whatever the 
Parliament does, it will place before itself 


- 
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the central objective for which it has to 
function. And it will be consistently with 
these objectives and principles which make 
every effort to render justice to everyone— 
to pay to Peter as well as Paul what is due 
to either. So there need be no apprehen- 
sion in 2 quarter". 


Some critics point out that under the 
4th Amendment, the State can do anything 
and everything as regards to the Right to 
Property. But Basu D. J. says that it is 
not true that all property-owners since 


2955 are under a constant threat of com- ' 


fiscation, if we consider certain facts—First, 
the amendment does nothing more than a 
return from the American doctrine of ‘Judi- 
cial Review’ to English doctrine of ‘Parlia- 
mentary Sovereignty’. Secondly, so long 

as the statute remains on the statute. book 
there is no fear of confiscation or nominal 
compensation. in the field to “which it 
applies. Thirdly, as regards new legisla- 
tion, it was suggested, by Mr. Nebru, 
during the debates of the Amendment Bill 
that it was not the intention of the govern- 
ment to enact confiscatory legislation, but 
the object was to withdraw the question 
of quantum of compensation from pum 
controversy. 


Later on, Parliament amended the 
Constitution again, which is known as the 
Seventh Amendment, 'The Seventh Amend- 
ment. Act changed the Seventh Sechedule 


Áonger a Fundamental Right; 
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This amendment gives a clear explana- 
tion of the word 'estate' and also provides 
that in case of acquisition by the states ОЁ 
the interest of an agriculturist in a land 
used. for his personal purpose, the State 
has to pay compensation which is equal to 
the market value of the property acquired. 


According to some critics, if the Right 
to Property is not justiciable, then it is no 
and others 
are of the opinion that the sanctity of tbe 
property is lost, if unjust compensation i$ 
legalised and totalitarian trends are en- 
couraged under the cover of the doctrine 
of ‘Parliamentary Supremacy’. But this is 
not true when we consider the fact that 
the АА Amendment closed the gap be- 
tween Fundamental Rights and Directive 
Principles. Mr. Nehru was of the opinion 
that the Fundamental Rights must sub- 


. serve the Directive Principles. By Funda- 


” 


Бу removing provision about compensation. : 


Whereas ‘entry 33 of List I’. and ‘entry 36 
of List II’ have been completely omitted 
by the 7th Amendment, ‘entry 42 of List 
ПГ abolishes the condition of compensa‘ 
tion and simply ‘authorises the legislatures 
to make laws on acquisition and ' requisi- 


tions of Properties: 


‘Finally, we come to the Seventeenth 
Amendment which altered the Art. 31(А). 


mental Rights we mean individual privi 
lege and the Directive Principles mean 
‘social ethics for a just society. A person 


, has got a right, but he is not to exercise 


it in such a way as to violate the norms of 
social ethics. Prof. Gledhill observes, '"The 
majority of the Indian Fundamental 
Rights are what are called, ‘liberties’ in 


` England, meaning thereby that there are 


few restrictions placed by law upon them, 
for there is no declaration of the rights of 
the subject, nor guarantee of their enforce- 
ment; in fact they are only ascertainable 
from the remedies available in the case of 
their infringement." | 


` An important legal question: has arisen 
due to the Supreme Court's recent decision 
in the case of Golahnath and others vs. 
State of Punjab. The Supreme Court in 
giving out its verdict on the 27th Febru- 


- ary, 1967, said that the Parliament of India 


would have no power to take away or 
abridge any of the fundamental rights 
guaranteed by the constitution by way of 
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(constitutional) amendments. These rights 
are given a ‘transcendental position and 
kept' beyond the reach of parliamentary 
legislation, according to the majority 
judgment of the Supreme Court. The Con- 
stitution (First; Fourth and Seventeenth; 
Amendment: Acts, ` protecting legislation 
relating to the acquisition of property by 
the state ‘from Judicial, review on the 
ground of violation of fundamental rights, 
.was beyond parliamentary competence. 
Great social and economic changes, how 
ever, had been made on the basis of these 
laws and having regard ќо’ Һе require- 
ments of justice the court would limit the 
effect of its judgment to future legislation 
only. .The existing amendments to the 
constitution were therefore declared valid. 


The Statesman editorial; dated tbe ist 
of March, 1967, pointsout, "there will cer- 
tainly be .wide support for the view that 
the fundamental rights should not be 
treated as a matter of convenience by the 
Government of. the day and frequently 


amended in the form in which it has been, ` 
in the 1st, 4th, and 17th Amendments, by . 


validating a whole series ‚ОЁ laws , of 
dubious quality enacted by the states irres- 
pective of their intrinsic merits. The fun- 
damental rights should be regarded as 


sacred and immutable, as the court points 


- out, but only in the sense that most, social 
jaws can be so regarded in the context of 
changing social. conditions and needs. 
The constitution itself suspends Art. 19 in 
an emergency and enables the Presiderit 
Lo suspend the enforcement of the rights 
conferred by Part TII, indicating limit to 
' this principle of immutability. The mino- 
rity, judgment’ holds that laws, the enact- 
ment of which is forbidden under Art. 
13(3) in contravention. of the fundamental 
rights, refer only to ordinary legislation, 


not to constitutional amendments follow- - 


ing the special procedure in Art. 368.” 
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The Statesman editorial also adds that 
the acceptance of the majority view would 
introduce’ a rigidity іп” the constitution 
which many might consider unwise as it 
removes a safety valve ‘and reduces -the 
limited flexibility provided through con- 
stitutional -amendments.- It" may also be 
pointed out that in future perhaps, no 
Government at the centre is likely to abuse 


‘this power because it may be unable’ to 


muster the majority which the Congress 


“Party hitherto enjoyed:' but the taking 


- 


away of the power of Parliament (through 


a special majority) to. amend Part III 
might imply а diminutión of the sovereign 
powers conferred on it under the consti- 
lution. Since- Art. 368 also “specifically 


provides for its own amendment, under a 


special procedure requiring a ratification 
by half the number of states, Parliament 
can, perhaps amend it to clarify © what 
"amendments" envisaged іп” the article 
would include, -whether they are Or not, 
inclusive of Part ПІ. | 


Mr. М. С. Chatterjee. in an article pub- 
iished in the Amrita Bazar Patrika, ated 
the gist of March, 1967 also points out, 
“On a-careful study, of the judgments deli- 
vered in this case, in particular those deli- 
vered by Chief Justice K. Subba Rao and 
Justice Hidayatullah we are fully con- 
vinced that some of the views .expressed 


'therein have far reaching implications, and 


if allowed to prevail, they may.not be in 
the best interests.of the people at large. 4 
Не. also points out that in order that the 
fundamental rights may continue to re 
main the basic feature of our constitution, 
they should be adaptable to changing con- 
ditions; and they should, be amendable. 
It is the duty of all enlightened citizens, in 
particular of the legal, community, to 
apply their minds to this vital question 
and suggest а satisfactory answer to it. 


We can say that tbe recent decision of 
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the Supreme Court must be studied 
thoroughly in the context of the Right to 
Property also. “We have, to , watch what 
actually the Government and the . Parlia- 
ment do in’ future. In this era of the 
"welfare state’, the common ‘interests of 
the people must not be totally neglected in 
order to: protect the individual interest. 
In the igth century, the state needed to 
maintain law and order only; but in the 
goth century the state needs to look after 


the social interests of the people as well. ` 


In this context the state's functions have 
preatly been: increased in the modern age. 
There must be ‘coherent and integrated 
governmental, functions in order to imple- 
ment the welfare policies. So unnecessary 
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‚ОМ ‘CONSTITUTION’ 


. We are under a Constitution, but the Constitution is what the judge say 


(jt ds. . "x 


—Speech by GHARLES EVANS HUGHES 
А ea a 15 EL better than 'the best despot. 


—MACAULAY 


, In questions of power let no more ete heard. of confidence in man, but bind 
“him down from шаш by the-chains of the. Constitution. 
- —JEFFERSON in ‘Kentucky Résolutions 


Constitution should consist only of general provisions ; 


the reason-is that 


they must necessarily be permanent, and that they cannot calculate for the 


possible change of things. 


—ALEXANDER HAMILTON 


А Study on the Bail System in Common Law 
and Civil Law Countries 


- Тне HoN'sLE Mm. Jusrice S. №. Bacchi 


of the Calcutta High Court 


For the study of the bail system in the 
common law and, civil law countries of the 
world, the law relating to Бап, as now 
obtaining in England, America and India, 
being the common law countries, and in 
Sweden, Denmark and Italy, being the 
civil law countries, having in.the former, 
accusatorial, and in the latter, inquisa- 
torial procedure of trial of offences, need 
be analysed on its broad features. England 
has been maintaining the bail system 
which is as old as English law. Bails are 
sureties taken by. a person duly autho- 
rised, for appearance of an accused per- 


son at a certain date and place to answer: 


and be justified by law. So, bail means 
release of a person accused of a ‘crime 
from custody upon giving security for bis 
appearance in court at the required 
time(1). Hale speaks of bail and main- 
prise (main рге. Mainprise (main 
prife) is a recognizance in sum certain 
given by the person.accused of crime in 
order that the sum of the recognizance 
may be forfeited to the crown if he de- 


faults in appearing before a court (0. 


answer the charge. In mainprise (main 
prife), the accused is delivered per manu- 
captionem only and is, therefore, out of 
custody, but he that is bailed is, in sup- 
position of law, still in custody ; and the 
parties that take him to bail are in law 
his keepers and may reseize him to bring 


him in. А person released on personal 
bond is not in custodia legis, but a per- 
son released on bail, upon sureties fur- 
nished, is still in custodia legis(2). In 
practice, the law of England recognises a 
personal recognizance of the suspected : 
criminal in which he himself pledges to 
pay to the crown a sum of money if he does 
not appear when required, or in some 
instances the personal recognizance of the 
suspect and the co-surety may satisfy the 


-bail requirements. In India, the provi- 
"sions similar to the English law relating 


to the bail system would appear in sec 
tions 496 апа 499(1) of the Code of, Cri- 
minal Procedure. Section 496 of the Code 
of Criminal Procedure enjoins that tbe 
Arresting Officer or the Court, if he 
thinks fit, may, instead of taking bail 
from the suspected crimina] discharge him. 
on his executing a bond without sureties 
for his appearance. Section 499(1) of the 
Code contemplates release on bail or re- 
lease on his own bond for a sum of money 
as would be determined by the arresting 
officer or the Court, of the person accused 
of a crime. Section 5oo of the Code pro- 
vides that as soon as the bond, either bail 
bond or personal bond, has been execut- 
ed, the person for whose appearance it 
has been executed shall be released. The 
bail bond or the personal bond, both in 
England and in India, binds the person 





(1) Hale's Historia Placitorum Coronae, Vol. з. Edition of 1800, Chapter XV, p. 123 


(2) ibid(1), 
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released to appear when called upon by 
any court to answer the chafge. Neither 
in England nor in India security in the 
fotm of cash, bonds, real estate, equities 
or suretycompany bonds are required to 
be posted in furnishing ОЁ bail In the 
United States, bail requirements must 
usually be satisfied by full security or 
surety-company bonds(3). In Sweden, 
neither in law nor in practice, is there 
any provision whatsoever for bail. The 
accused after enquiry by the prosecutor or 
the court, or both, is eitber . released, 
pending trial, or held in detention. Italy 
and Denmark while stressing the stark 
pre-trial alternative of liberty or custody 
also make provision for bail as an alter. 
native measure but still in those coun- 
tries, in practice, bail system is not usual. 
ly applied. Sweden, Denmark and Italy 
abhor bail system on the ground that it 
is an instrument oppressive to the poor 
but convenient- to the rich and well-con- 
nected. In the American system of justice 


defendants of limited means are often Яе- 


tained simply because bail-bondsimen do 
not consider them good financial risk(4). 


When the Administration of Justice 
in England was in its infancy, arrest 
meant imprisonment of the accused per- 
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son without preliminary enquiry till the 
Sheriff held his “tourn” at least, and in 
more serious cases, till the arrival of the 
justices, which might be delayed for years 
and it was, therefore, a matter of utmost 
importance to be able to obtain provi- 
sional relese from custody(5). Stephen ob- 
erves that this right to bail was recog- 
nised by, Glanville. | 


Since the time of Edward I, Sheriff as 
the local representative of the Crown and 
head of all Executive part of the adminis- 
tration of criminal justice had the right to 
arrest and imprison a suspected criminal 
and admit him to bail according to his 
discretion. His discretionary pOwer was 
abused in many cases wherefor the Statute 
of Westminster The First bad to be passed 
to correct the abuse of Sheriff's discretio- 


` пагу power (3 Edward І, c. 12, Ad 1275). 


(6) Stephen says that this Statute was for 550 
years the main foundation of the law of 
bail in England. Under the statute of 
Westminster The First certain classes of 
offenders would not be bailed, and on the 
other hand, certain classes of offenders 
who had committed less serious Offences 
were to be bailed. We find in sections 496 
and 497 of the Code of Criminal Proce- 
dure(7) offences for which bail must be 





(3) Journal of the International Commission of Jurists, Winter-1964, 


Vol. V., No. 2, p. 204. 
(4) ibid(8) page 207. 


(5) Stephen's History of the Criminal Law of England, Vol. Т, p. 233. 


(6) Ibid (5)—p. 234. . 
(ay Sec. 496 Cr.P.C. 


. When any person other than a person accused of a non-bailable 
offence is arrested or detained without warrant by an officer in charge of 
a police-station, or appears or is brought before a Court, and is prepared 
at any time while in the custody of such officer or at any stage of the pro- 
ceedings before such court to give bail, such person shall be released on bail ; 


Provided that such officer or court, if he or it thinks fit, may instead of 
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granted and offences for which bail may 
be granted in certain circumstances, i.e. 
bailable and non-bailable offences. 


Between 1275 and 1414 Sheriff's power 
had been to a great extent transferred to 
the Justices of the Peace in whom the 
power of admitting prisoners on bail was 


vested by series of Statutes. The оует- 
liberality ір. Һе exercise of the power of 
granting bail by the Justices of the Peace 
to dangerous criminals brought a Statute 
in 1486 (s Henry. 5, c) wherein it was 
recited that persons not mainprisable were 
"often times led to bail and mainprise by 
Justices of the Peace against due form of 


IL -— ————————ÓM—————— М2 СЕС 


taking bail from such person, discharge him on his executing a bond 
without sureties for his appearance as hereinafter provided. 


Provided, further, that nothing in this section shall be deemed to 
„affect the provisions of section 107, sub-section (4) or section 117, sub- 
section (3). 


Section 497 Cr.P.C. 


(1) When any person accused of or suspected of the commission of any 
non-bailable offence is arrested or detained without warrant by an Officer in 
charge of a police station, or appears or is brought before a court, he may be 
released on bail, but he shall not be so released if there appear reasonable 
grounds for believing that he has been guilty of an offence E with 
death or imprisonment for life. 


Provided that the Court may direct that any person under the age of 16 
years, or any woman or any sick or inform person accused of or suspected of 
the commission of such an offence be released on bail. 


(3) Ifit appears to such officer or Court at any stage of the investigation, 
enquiry or trial, as the case may be, that there are not reasonable grounds for 
believing that the accused has committed a non-bailable offence, but that there 
are sufficient grounds for further inquiry into his guilt, the accused shall, pend- 
ing such inquiry, be released on bail, or, at the discreption of such officer, or 
court, on the execution by him of a bond without sureties for his appearance 
as hereinafter provided. 


(3) An officer or a Court releasing any person on bail under sub-section 
(1) or sub-section (2) shall record in writing his or its reasons for doing so. 


(3A) If, in any case, triable by a Magistrate, the trial Of a person accused 
of any non-bailable offence is not concluded within a period of бо days from 
the first date fixed for taking evidence in the case such person shall if he is in 
custody during the whole of the said period, be released on bail to the satis- 
faction of the Magistrate, unless for reasons to be recorded in writing the 
Magistrate otherwise directs. 


(4) If, at any time after the conclusion of the, trial of a person accused 
of a non-bailable offence and before judgment is delivered the court is of opi- 
nion that there are reasonable grounds for believing that the accused is not 


te 
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law, whereby many murderers and felons 
escaped(8). So, by that Statute the power 
of granting bail to dangerous criminals 
was granted to two Justices of the Peace 
who were to notify in case of granting bail 
to the dangerous criminals to the Oyer and 
Terminer. The system of preliminary 
enquiry before granting bail as contem- 
plated by the provisions of sections 496, 
497, 498 and 499 of the Code of Criminal 
Procedure is traceable іп the Statute of 
Philip and Mary (Philip and Mary. c. 13). 
Stephen(g) observes "It was, in fact, the 
origin of.the preliminary inquiry which 
- has come to be in practice one of the most 
important and characteristic parts of our 
whole system of procedure, but it was 
originally intended to guard against collu- 
sion between the justices and the prisoners 
brought before them.” Since the time of 
Edward I right upto the time of George 


IV, various Statutes passed in England. 


categorised offences as bailable and non- 
bailable. During the reign of Victoria (11 
and 12 Victoria. c. 42, s. 33) all earlier 


Statutes relating to bail were repealed and 
эЕепсев that are bailable and non-bail- 
able have been listed in the Statute under 
which a single Justice may act in granting 
bail. Some obsolete royal orders against 
Sheriff's refusal to grant bail in bailable 
offences came into existence in addition to 
writs of babeas corpus issued under the 
Habeas Corpus Act, 1679 by the superior 
courts and the Lord Chancellor. Since 
1884, Justices in England in either discre- 
tion may grant or refuse bail to any 
person accused of felony or of any common 
misdemeanour except in some specific 
offen-es. The distinction between the 
offences, bailable and non-bailable, has 
been, therefore, existing in Anglo-Ameri- 
can and Indian Criminal Law. In case of 
treason, no bail may be taken except by 
the order of the Secretary of the State or 
by the High Court in England. 


Section 498, sub-section(1) of the Code 
of Criminal Procedure(10) provides inter 
alia "and the High Court and the Court 


guilty of any such offence, it shall release the accused, if he is in custody on the 
. execution by him of a bond without sureties for his appearance to hear judg- 


ment delivered. 


(5) A High Court or Court of Sessions and in the case of a person released 
by itself, any other court may cause any person who has been released under 
this section to be arrested and may commit him to custody. 


(8) ibid (5)—p. 236. 
(9) ibid (5)—p. 337. 
(10) Section 498 Ст.Р.С. 


(1) Тһе amount of every bond executed under this Chapter shall be 
fixed with due regard to the circumstances of the case, and shall not be 


excessive ; 


and the High Court or Court of Session may, in any case, 


whether there be an appeal on conviction or not, direct that any person 
be admitted, to bail, or that the bail required by a police-officer or Magis- 


trate be reduced. 


(2) A High Court or Court of Sessions may cause any person who has 
been admitted to bail under sub-section (1) to be arrested and may commit 


him to custody. 
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of Sessions may in any case whether there 
be an appeal on conviction or not, direct 
that any person be admitted to bail, or 
that the bail required by a police officer 
or Magistrate be reduced." Stephen(11) 
says “Тһе power of the superior courts to 
bail in all cases, whatever, even high trea- 
son, has no history. I do not know, indeed, 
that it has ever been disputed or modified. 
It exists in the present day precisely as it 
has always existed from the earliest times. 
The опу. matters connected with it which 
need be noticed here are some of the pro- 
visions in the Habeas Corpus Act of 1679. 
This Act provides that any person commit- 
ted to prison for any crime unless fo! 
treason or felony plainly expressed in the 
warrant of commitment may obtain a writ 
of habeas corpus from the lord chancellor 
or any judge of the common-law courts. 
The writ being served on the gaoler, and 
certain conditions being complied with it 
as to expenses, a return must be made to 
the writ. within three days. Upon the 
return, the Judge is required to admit the 
prisoner to bail.” 

It would be now very interesting to 
note that by the words "and the High 
Court and the Court of Sessions may in 
any case whether there be an appeal on 
conviction or not, direct that any person 
be admitted to bail" appearing in sub-sec- 
tion(1) of section 498 of the Code of 
Criminal Procedure, 1898, superior courts, 
irrespective of the provisions of sub-sec- 
tio (1) of Section 497 of the Code(123) may, 
as if, grant bail to any person suspected 
to have committed an offence of non-bail- 
able type, punishable either with death or 


ibid (5) p. 248. 
(12) ibid (7). 
(18) 


(11) 


IV, p. 298. 


imprisonment for life, as section 497(1) of 
the Code contemplates. Stephen, as I have 
already pointed out, observed that in all 
cases irrespective of the bailability or non- 
bailability of the offence, a superior court 
in England has the discretion to grant or 
refuse bail. In other words, even in cases 
of such non-bailable offence of the type 
which sub-section (1) of Section 497 of the 
Code of Criminal Procedure, 1898 envi- 
sages, a superior court in England has the 
discretion to grant bail to a person accused 
of a non-bailable offence of the type com- 
mitted under the circumstances as sub- 
section (1) of section 497 of the Code of 
Criminal Procedure contemplates. Black- 
stone(13) observes "Lastly, it is agreed that 
the court of King's bench (or any judge 
thereof in time of vacation) may bail for 
any crime whatsoever, be it treason, mur- 
der or any other offence, according to the 
circumstances of the case. And herein the 
wisdom of the law is very manifest. "То 
allow bail to be taken commonly for such 
enormous crimes, would greatly tend to 
elude the public justice: and yet there 
are cases, though they rarely happen, in 
which it would be hard and unjust to 
confine a man in prison, though accused 
even of the greatest offence. 'The law has, 
therefore, provided one court; and only 
one, which has a discretionary power of 
bailing in any case; except only, even to 
this high jurisdiction, and of course, to all 
inferior ones, such persons as are com- 
mitted by either house of parliament, so 
long as the session lasts; or such as are 
committed for contempts by any of the 
King's superior courts of justice." 


Blackstone's Commentaries on the Laws of England—16th Edition, Vol. 


^ which 


= 
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A question however arose before the 
Supreme. Court of India(14) whether the 
High Court has jurisdiction to grant bail 
to a person committed to prison by the 
Legislature. of a State as well as to a person 
detained under Rule 30 of the Defence of 
India Rules in a proceeding arising before 
the High Court out of an application 
under Art. 336 of the Constitution ОЁ 
India and Section .491 of, the Code of 
Criminal Procedure (14А). Blackstone,(15) 
while discussing tbe power of the King's 
Bench or any judge of the English High 
Court to grant bail for any crime what- 
soever, made an exception, and observed 
“Except only even to this high jurisdic- 
tion, and of course: to all inferior ones, 
such persons are committed Ьу either 
house of parliament so long as the session 
lasts; or such as are -committed for con- 
tempt by any of the King's superior courts 
of justice." In Keshav's case the Legislative 
Assembly of the State of Uttar Pradesh 
had committed him to prison for its con- 
tempt of the House. -Keshav then moved 
the Allahabad High Court under Art. 226 
of the- Constitution, of India and under 
section 491 of the Code of Criminal Proce- 
dure challenging his committal as being in 
breach of his fundamental rights. He was 
not a member of the Legislature. The 
learned. Judges of the Allahabad High 
Court. who entertained Keshav's petition 
admitted him to bail, and one of the points 
arose for decision before the 
Supreme Court in the special reference 
was whether the order passed by the High 
Court-admitting Keshav to bail was with- 
out jurisdiction. Mr. Sreevai who appeared 
for the Uttar Pradesh Assembly had 


(15) ibid 13. 
(16) ibid (5). 


(14) Keshav Singh Vs. State of Uttar Pradesh, A.LR. 1965 


strongly contended that the order passed 
by the High Court admitting Keshav to 
bail was. without jurisdiction, and in sup- 
port of his contention he had relied upon 
the English practice which seems to recog- 
nise that in regard to High Court proceed- 
ings commenced against Orders of cOn- 
tempt, bail is not granted by courts. But 
the Supreme Court rejected the argument 
and observed "If Art. 226 confers jurisdic- 
tion on the Court to deal with the validity 


of the order of commitment even though 


the commitment has been ordered by the 
House, how can it be said that the Court 
has no jurisdiction to make an interim 
order in such proceeding?" —Stephen(16) 
observed, inter alia, while pointing out 
some. of the provisions of the English 
Habeas Corpus Act of 1679 that this Acl 
provides that "any person committed to 
prison for any crime unless for treason or 
felony plainly expressed in the warrant of 
commitment may obtain a writ of habeas 


corpus from the Lord Chancellor or any 


judge of the common law court". By Art. 
236 of the Constitution of India the High 
Court has been conferred with the juris- 
diction to deal with the constitutional 
validity of the order of commitment to 
person even though the commitment has 
been ordered by the House and if the 
order of commitment is found invalid, to 
release the person committed in exercise 
of its power under Art. 226 of the Consti- 
tution of India. So, in dealing with the 
habeas corpus matter.under Art. 236 of the 
Constitution of India in regard to a case 
of commitment to prison of a person 
ordered by a house of a Legislature in 
India, the principle established by the 





— 





S.C. p. 745. 


(14A) State of Bihar Vs. Rambalak Singh, A.LR. 1966 SC. p. 1441. 


" 


` 
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Supreme Court of India is that the Indiah 
High Courts having jurisdiction by the 
Constitution to grant a writ in the nature 
of habeas corpus in a matter of commit- 
ment of a person by a house of а Legisla- 
ture in India have also the jurisdiction of 
doing all such acts or employing all such 
means as are essentially necessary to its 
execution and that as such, the Courts have 
jurisdiction in a habeas corpus matter 
arising out of an application under Art. 
226 of the Constitution of India of grant- 
ing bail to a person committed to prison 
by either House of the Indian Legislature, 
pending final disposal of such matter, It 
is to be observed that a provision similar 
to Art. 236 of the Constitution of India, 
guaranteeing to a citizen the right to move 
the High Court questioning the constitu- 
tional validity of the order of commitment 
to prison of a person, passed by either 
House of ihe Legislature in India, is con- 
spicuous by its absence in the law of 
England. ‘Therefore, the prohibition as 
obtaining in England in the High Court’s 
power, as Blackstone has observed, has no 
manner of application to Indian High 
Courts in the face of the provision in Art. 
226 of the Constitution of India. In 
Rambalak’s case, Rambalak Singh was 
detained by the State of Bibar under Rule 


- go of the Defence of India Rules. The 


High Court at Patna ordered the detenu 
Rambalak Singh to be released on bail of 
Rs. 5oo/- with two sureties of Rs. 250/- 
each to the satisfaction of the Registrar ОЁ 
the High Court. Rambalak Singh moved 
the High Court at Patna under Art. 226 
of the Constitution of India for issuing 
a writ in the nature of habeas corpus 
pending final disposal of the habeas corpus 
matter. The High Court at Patna ordered 
release of the detehu Rambalak Singh on 
furnishing bail as observed above. The 
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State of Bihar went in appeal before the 
Supreme Court and contended that the 
order of the Patna High Court releasing 
Rambalak Singh on bail pending final dis 
posal of the habeas corpus petition was 
without jurisdiction. Тһе Supreme Court 
at page 1448 Of the report(17) Observed 
that “when the High Court is satisfied that 
prima facie there is something patently 
illegal in the order of detention that an 
order for bail would be passed. ‘The 
jurisdiction of the High Court to pass an 
interim order does not depend upon the 
nature of the order, but upon its authority 
to give interim relief to a party which is 
auxiliary to the main relief to which the 
party would be entitled if it succeeds in 
its petition. ‘Therefore, considered as a 
mere proposition of law, we see no reason 
to accept the argument of the -learned 
Advocate-General that the principle enun- 
ciated by this Court in the Special Refer- 
ence (Keshab Singh's case) has no appli- 
cation to habeas corpus petitions filed 
under Art. 226 in relation to orders of 
detention passed under R. зо of the Rules.” 
'The Supreme Court, however, while up- 
holding the jurisdiction of the High Court 
in granting interim relief by way of һай 
to a detenu who had been detained under 
Rule 30 of the D.I. Rules circumscribed 
the jurisdiction of the High Court to pass 
such interim order of granting-bail to the 
detenu within certain limits, and observed 
that the said jurisdiction of a High Court 
was inevitably circumscribed by the con- 
siderations which are subject to such pro- 
ceedings and which have relevance to the 
object which is intended to be served by 
orders of detentiom properly and validly 
passed under the said Rules. The circum- 
scribing limit for exercising the jurisdic- 
tion of the High Court for granting ad 
interim bail to a detenu detained under 





(17) ibid (14A). 
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Rule 30 of the D.I. Rules are: either 
patent mala fides of the detaining authority 
in the making of the order of detention, 
or patent illegality in the order passed. 
Either mala fides in the order of detention 
or the illegality in the order on the face 
of the record моша entitle а detenu under 
Art. 226 of the "Constitution of India to 
- have his writ petition in the nature of 
habeas corpus granted, but not otherwise. 
So, if, on the very face of the writ petition 
the High Court clearly finds that the order 
of detention is either affected by mala fides 
of the detaining authority or by any other 
` illegality, the detenu shall have his appli- 
cation allowed. In sucb a case, pending 
final disposal of'"such application the 
detenu сап demand his release on bail. 
But, when a detenu challenges the order 
' of detention as mala fide or otherwise 


affected by any illegality, a prima facie 


provisional conclusion that there may be 
some substance in the allegation of the 
detenu would not be enough for the High 
Court exercising its jurisdiction in grant- 
ing bail to the detenu-pending final hear- 
ing of the habeas corpus matter. So, the 
Supreme Court says that the limitation of 
the jurisdiction of the Court to grant relief 
to a detenu who has been detained under 
Rule зо of the D.I. Rules inevitably intro- 
duces a corresponding limitation on the 
power of the Court to grant interim bail. 
Accordingly, what the Supreme Court lays 
down is that even in dealing with habeas 
Corpus petition under Art. 226 of the 
Constitution of India, where orders of 
detention passed under Rule зо of the 
D.I. Rules are challenged, the High Court 
has jurisdiction to grant the bail within 
the limits circumscribed by the decision of 
the Supreme Court. It is to be observed 
that the High Court's power of granting 


н —— 
v 


(18) ibid (14A). 
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bail in a habeas corpus matter arising out 
of a proceeding under Art. 236 of the Con- 
stitution of India is not derived from the 
Code of Criminal Procedure. The Supreme 
Court(18) observes "If the Court has juris- 
diction to give the main relief to the dete- 
nu at the end of the proceedings on prin- 
ciple and in theory, it is not easy to under- 
stand why the Court cannot give interim 
relief to the detenu pending the final dis- 
posal of his writ petition. The interim 
relief which can be granted in habeas cor- 
pus proceedings must no doubt be in aid 
of, and auxiliary to, the main relief. It 
vannot be urged that releasing a detenu 
on bail is not in aid of, or auxiliary to the 
main relief for which a claim is made on 
his behalf in the writ petition. It is true 
that in dealing with the question as to 
whether interim bail should be granted to 
the detenu, the Court would naturally 
take into account the special objects which 
are intended to be achieved by orders of 
detention passed under Rule 3o. But we 
are now dealing with the bare question of 
jurisdiction and are not concerned with 
the propriety or the reasonableness of any 
given order. Considering the question as 
a bare question of jurisdiction, we are re- 
luctant to hold that the jurisdiction of the 
High Court to pass interim auxiliary 
orders under Art. 2236 of the Constitution 
can be said to have been taken away by 
necessary implication when the High 
Court is dealing: with habeas corpus peti- 
tions in relation to orders of detention 
passed under Rule $0 of the Rules." 


According to the Supreme Court, the 
High Court's power of granting bail in a 
habeas corpus matter in a proceeding 
under Art. 226 of the Constitution is an 
interim auxiliary order passed in exercise 





72 UNIVÉRSITY LAW JOURNAL 


of the Court's writ jurisdiction, but not an 
order, passed under the Code of Criminal 
Procedure which only provides for bail. 
A detenu cannot be said to have com- 
mitted any offence. Only a person com- 
mitting an offence or suspected to have 
committed an offence is entitled under the 
Code of Criminal Procedure, but not a 
detenu, to bail. So apart from the provi- 
sions of the Code of Criminal Proceduré 
and irrespective of whether a person is an 
offender or not, a person illegally detain- 
ed ie. a detenu under any preventive 
penal law, being neither an offender nor 
suspected to be an offender can, in a pro- 
ceeding under Art. 226 of the Constitu- 
tion of India while applying for a writ in 
the nature of habeas corpus demand his 
release on bail as an interim relief pend- 
ing final disposal of his original applica- 
tion relating to habeas corpus. 

-~ In-America, arrested persons are cate- 
gorised in two classes, persons charged with 
minor offences and persons charged, with 
inoderately serious crimes who have no cri- 
minal records or any serious criminal re- 
cords and who are previously of such 
character. There is no Offence of treason 
in America, none so in India. Though: the 
American system of granting bail is too 
liberal but the harassing system of “trad- 
ing in bail by the bonds-men” keeps many 
persons of the above categories behind the 
bars. In England, the furnishing of bonds 
for profit or as a business is illegal and 
there are no professional bondsmen in 
England. Both under the English and the 
Indian systems taking bail on surety serves 
the most important purpose of ensuring 
the personal involvement of the surety in 
accepting responsibility for the appearance 
of the suspected criminal in court. The 


(19) ibid (13) p. 296. 


preliminary enquiry before granting bail by 
courts both in England апа in India re- 
quires that in accepting a recognizance 
from a surety the court impresses upon the 
surety that he would be liable for the 
amount of the recognizance if his princi- 
pal does not appear. ‘Therefore, the courts 
must be careful to make certain that the 
surety appreciates the extent of the res- 
ponsibility he is undertaking, since bail is 
a delivery or a bailment of a person to his 
surety upon his giving (together with the 
person bailed) sufficient security for his 
appearance, he being supposed to continue 
in their friendly custody imstead of going 


to gaol.(19)- 


Both in England and in India instances 
are rare, where recognizances are forfeited, 
that the surety is required to pay the full 
amount pledged. In India in granting bail 
to a person suspected of the commission 
of any non-bailable offence and of an 
offence punishable with death or imprison- 
ment for life bail may be granted within 
the scope of provisions of section 498 of 
the Code of Criminal Procedure, 1898, aG 
cording to the discretion of the superior 
court, but that discretion should be exer- 
cised within the limited conditions as laid 
down by the specific provisions of sub- 
section(1) of section 497 of the Code. 


The Supreme Court of India(z0), how- 
ever, observes “among other considerations 
which a Court has to take into account in 
deciding whether bail should be granted in 
a non-ballable offence, was the nature of 
the offence, and if the offence was of a 
kind in which, bail should not be granted 
considering its seriousness, the Court 
should refuse bail even though it has very 


(зо) A.LR. 1962 S.C. 253 State Vs. Captain Jagjit Singh 
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wide powers under section 498 of the Code 
of Criminal Procedure." In case of non- 
bailable offences, other than those punish- 
able with death or imprisonment for life, 
Section 497, sub-section (1) of the Code of 
Criminal Procedure enjoins that the High 
Court or the Court of Sessions or even an 
inferior court may, in its discretion bail a 
person accused of non-bailable offence, 
and that,.even the High Court or the 
Court of Sessions, not to speak of any in- 
ferior court, shall not release a person if 
there appear reasonable grounds for be- 
lieving that he has been guilty of an 
offence punishable with death or imprison- 
ment for life. The wide power of the High 


Court or the Court of Sessions to direct. 


any person to be admitted to bail as sec- 
tion 408, sub-section (1) of the Code of 
Criminal Procedure enjoins is, according 
the principle laid down by the Supreme 
Court in Jagjit's case, limited by the pro- 
. visions of sub-section (1) of section 497 of 
the Code of Criminal Procedure. Even 
though Stephen and Blackstone observed 
that a person accused of murder may be 
released on bail by High Court in 
England in exercise Of its discretionary 
power of granting bail when it would be 
bard and unjust to confine a man in pri- 
son, the Supreme Court in India while 
explaining in Jagjit's case the wide scope 
of the power of the High Court and the 
Courts of Sessions of granting bai] under 
sub-section (1) of section 408 of the Code 
of Criminal Procedure observed that bail 
should not be granted if the offence is of a 
serious natüre. In Jagjit's case the offence 
being one punishble under section 8 of 
‘the Official Secrets Act, 1923 the prisoner 
on conviction would have been liable to 
punishment upto 14 years imprisonment. 
So, the Supreme Court observed “In these 
circumstances, considering the nature of 
the. offence it seems to us that this is not 
a case where discretion which undoubtedly 


10 


vests in the Court under secton 498 of the 
Code of Criminal Procedure, should have 
been exercised in favour of the respon- 
dent.” In case of an offence punishable 
with death or imprisonment for life sec- 
tion 497, sub-section (1) of the Code of 
Criminal Procedure clearly enjoins that 
when a person appears or is brought be- 
fore a Court he shall not be released if 
there appear reasonable grounds for be- 
lieving that he has been guilty of an 
offence punishable with death or impri- 
gonment for life. So, under sub-section (1) 
Of Section 497 of the Code, superior courts 
&nd a court of a Magistrate, while exer- 
cising the discretionary power of granting 
bail in non-bailable offences not punish- 
able with death or imprisonment for life, 
must not exercise that power when the 
offence is of a serious nature, and that the 
superior courts i.e. the High Court and the 
Court of Sessions while exercising their 
wide power of granting bail to any persou 
under sub-scetion (1) of section 498 of the 
Code of Criminal Procedure shall not, as 
sub-section (1) of section 497 of the Code 
enjoins, exercise its discretionary power of 
granting bail to a person reasonably be- 
lieved to have had committed an offence 
punishable either with death or with im- 
prisonment for life. But, a Judge of the 
High Court in England even in a murder 
case as Blackstone has observed, would 
erant bail to a person accused of murder, 
where sentence of death was very recently 
the only punishment, when it would be 
hard and unjust to confine him in prison 
though accused of such heinous offence. 
According to the Supreme Court's decision 
in Jagjit’s case the superior court’s wide 
discretionary power to grant bail to any 
person under sub-section (1) of section 
498 of the Code of Criminal Procedure is 
controlled by the specific provision of sub- 
section (1) of section 497 of the Code, and 
as such, in case where a person accused js 
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reasonably believed to have had  com- 
mitted an offence punishable either with 
death or ‘with imprisonment for life, no 
matter whether it would be hard or un- 
just to confine him in prison in such a 
case the court shall not, having regard to 
the specific provision of sub-section (1) of 
section 497 of the Code of Criminal Proce- 
dure, grant bail to such person. In case 
of High Court, however, it is respectfully 
submitted that where a person is reason- 
ably believed to have had committed an 
offence punishable either with imprison 
ment for life or with death, the specific 
provision of sub-section (1) of section 497 
of the Code of Criminal Procedure pro- 
hibiting granting of bail to such a person 
may lead to the abuse of the process of the 
Court and to prevent the abuse of the 
proces of any Court, the High Court 
may, in spite of provision contained im 
sub-section (1) of section 497 of the Code 
when it is hard and unjust to confine a per- 
son reasonably believed to have had com- 
mitted an offence punishable with either 
-death or imprisonment for life, may, in 
exercise of its discretionary power, grant 
bail under section 498, sub-section (1) of 
the Code of Criminal Procedure to such 
person. Section 561A of the Code of Cri- 
minal Procedure among other things pro- 
vides “Nothing in -this Code shall be 
deemed to limit or affect the inherent 
“power of the High Court to make such 
orders as may be necessary to give effect to 
any order under this Code, or to prevent 


abuse of the process of any Court or other- : 


wise to secure the ends of justice." Grant- 
ing of bail is a process of the Court. Let 
us imagine a case: —A mother and a son 
have been charged with the offence of 
having committed a murder of a servant 
in the house. Mother is suffering from 
, very high blood-pressure and the medical 
opinion is that her death may come at 
any moment, There is po male member 


‘the Code of Criminal Procedure. 


in the family except the son. Mother is am 
old aged lady. Under the proviso to sub- 
section (1) of section 497 of the Code of 
Criminal Procedure, the mother, a women, 
may be released on bail. In such a case 
the question would arise who would look 
after the mother so released on bail whose 
end may come at any moment and who 
would arrange for her obsequial ceremo- 
nies if she died while on bail. In such a 
situation, would, it not be very hard and 
unjust to confine the son in prisOn with- 
out granting bail even though he cannot 
be released on bail, in view of the prohi- 
bition in sub-section (1) of section 497 of 
I have 
already referred to Blackstone's views that 
the Court of the King's Bench or any 
Judge thereof in England in vacation may, 
in case of murder, according to the cir- 
cumstances of the case, in which it would 
be hard and unjust to confine a man in 
prison, grant bail and in such power of a , 
judge of the High Court in England, ac- 
cording to Blackstone, lies the wisdom of 
law. It would be, as I apprehend, unwise 
for a judge where the circumstances of a 
case at hand, would manifestly indicate 
that it would be hard and unjust to con- 
fne a man in prison, though reasonably 
believed to have had committed an offence 
punishable with either imprisonment for 
life or death and not to release him on 
bail, since such an unwise step may be a 
manifest abuse of the process of the Court 
which however should be prevented by a 
judge of the High Court in India, as sec- 
tion 561A of the Code of Criminal Proce- 
dure enjoins. In England, the judges are, 
however, very strict in granting bail. A 
large percentage of persons ultimately ac- 
quitted remain without bail. England re- 
quires much less amount for bail than 
America does for offénces of similar nature 
involving similar risk. The American law ` 
of Criminal Procedure invests superior 
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Court with the unlimited power to grant 


bail - even in non- -bailable capital cases in 
five жак 


Seton 498 of the Code of Criminal 
Procedure enjoins that bail shall not be 
excessive and tbe Eighth amendment of 
the American Constitution makes similar 
provision, prohibiting fixation of excessive 
bail amount. The amount of bond executed 
under chapter XXXIX of the Code of 
Criminal Procedure must be fixed with re- 
gard to the circumstances of the case and 
must not be excessive, in view of sub-sec- 
tion (1) of section 498 of the Code. ‘This 
provision implies and safeguards the right 
to bail. Its purpose is to prevent the prac- 
tical denial of bail by fixing amount un- 
reasonably high that cannot be given. A bail 
is excessive only if the amount required is 
difficult to be secured by the accused with 
condition of the bail. America, England 
and India have given wide discretionary 
powers to demand additional security by 
revising the amount of bail already granted. 


. Section 501 of the Code of Criminal Pro- 


= 


cedure enjoins | that if through mistake, 
fraud or otherwise insufficient sureties have 
been accepted or if they afterwards become 
insufficient the Court may issue’ a warrant 
of arrest so that the person released on 
bail may be brought before it and it may 
commit: him to jail, ` 


In exercising the discretionary power of 


granting or refusing bail a Court should 


carefully consider the "n matters: — 
TERNAT eels ТГ. 


(ay Character of the PURA, 
к Previous record, 

(c) Economic circumstances, 

(d) Nature of the crime charged, 


(21) American Criminal Procedure, 
(22) ibid (21).' 


irae pd dq deo. 
(6) Weight of evidence, 
(f) Severity of punishment, 
(g) Likelihood of jumping the bail. 


Power to admit bail is a judicial power 
according to English and American view. 
Courts in India, during enquiry, trial or 
appellate including revisional stage, may 
exercise the power of granting or refusing 
bail as a judicial power. The Police in 
India are empowered to grant bail at the 
stage between the arrest of the suspect 
and his production before the Magistrate 
for his appearance. Orfield(33) says that 
in America the police during investigation 
stage may exercise its right to accept bail. 
In England bail may, under certain cir- 
cumstances, be accepted by the Police at 
the time of arrest. - 


"Shopping for bail" is a very abusive 
practice prevalent in the bail system in 
England, America and India. If the Police 
refuses bail on arrest the accused may ap- 
proach the Magistrate. If the Magistrate 
refuses to grant him bail, һе may go to 
the Sessions Judge (District Court in 
America) or to the High Court, not by way 
of appeal, but directly as a maiden cause. 
Even on the refusal by the Police to grant 
bail the accused may straightaway approach 
either the Sessions Judge or the High 
Court without approaching the Magistrate. 
In India, the accused may successively ap- 
proach the Magistrate, the Sessions Judge 
and the High Court for bail as а maiden 
cause and may be successively refused by 
each of the Courts. 


Neither the requirement of bail nor 
pre-trial detention in default of bail, is a 
punitive devise. Forfeiture for non-ap- 
pearance of the person bailed does not bar 


Orfield, p. 113. 
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prosecution for the crime. The problem 
is to obtain by a method that is least bur- 
densome or injurious to the accused, reason- 
able assurance that he will appear at the 
trial. “Bail benefits the accused and serves 
public interest as well. The accused on 
bail may retain his job and maintain his 
family and the public exchequer would not 
have to pay for his jail residence. Some 
argue that bail is socially undesirable to 
the extent that it may, in case of failure 
of the accused to appear at the time set 
` forth for trial cause delay in trial of the 
case. 


Refusal to grant bail, or fixation of 
excessive bail can be remedied in England 
and America’ by an approach to a Judge 
of the superior Courts—High Court or 
District Court, on applying for a writ of 
habeas corpus. In India, refusal to grant 
bail, or fixation of heavy bail, whether by 
the Police or by the Magistrate, can be 
remedied by an approach to the Sessions 


Judge or the High Court’ as section 498,” 
sub-section (1) of the Code of Criminal 
Piocedure provides. | 


Mitacshara, the celebrated commentary 
by Vygnyaneswara on the Institute - of 
Yajnawalcya as translated by Macnagh- 
ten(23) prescribed the system of taking 
surety from each party to a judicial pro- 
ceeding for the satisfaction of the judg- 
ment. If a party be unable to furnish 
competent surety, he was to be guarded 
and at the close of each day was to furnish 
wages for the payment of his guards. So, 
in case of failure to furnish bail there was 
the provision for taking into judicial 
custody under the Hindoo system of judi- 
cial Procedure as prevalent in Courts in 
India during the very: early. part of the 
British Administration. Accordingly, failure 
to furnish bail, and in the alternative, 
jail, appears to be an ancient system pre- 
valent in-the pre-trial procedures of most 
of the civilised countries of the world. 


NOTHING BUT THE TRUTH | - 


A witness protesting too much observed that he had been wedded to truth 
since his-birth, when Lord.Darling asked him, "And how long have you been 


a widower ?" 


(23) F. W. Macnaghten's Institute of Hindoo Law, 1824 Edn., p. 418. 
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India’s Population Explosion & 
Impending Legislations 


AMAL KUMAR De, M.Sc. (TECH.) 


(Final Year Law Student) 


When India was liberated two de- 
cades ago from the age-old shackles of 
imperialist domination, a number of deep- 


rooted evils had already sapped the vitality ` 


of our nation and eradication of those evils 
posed a grave problem to our Planners. 
Untouchability, ignorance, illiteracy, super- 
stition were rampant among the teeming 
350 million Indians. The level of consump- 
tion, private incomes and savings were all 
extremely low. -Shortages were universal, 
there was not enough food to go round and 
not enough houses to meet the needs of an 
expanding community. The prices of es 
sential commodities were rising and on the 
other hand, the partition of India caused 
considerable damage to India's economy. 
To make India emerge as a welfare state, 
at least the basic necessities of life—food, 
clothing, shelter, education—were to be 


provided to the people, 00%, of whom were, 


poor and having the barest means of sub- 
sistence. It was therefore necessary to in- 
crease the food production and very aptly 
emphasis was placed on agriculture in the 
First Five-Year Plan. The main aim was 
to attain self-sufficiency in food as much 
as possible and put a stop to the import 
of food-grains from other countries. Suc- 
cess in some measure was achieved on the 
food front and our Planners, shifting the 


emphasis on industrialisation in the over- 


ambitious Second and Third Five-year 


Plans, never tried seriously to bridge the 
ever-widening gap between population 
growth and food output. These Plans de- 
pended too much on deficit financing and 
this disturbed our balance of exchange 
position. Beyond the spark of prosperity 
achieved by industrialisation now lies the 
abysmal darkness in our pathetic depen- 
dence on food imports through PL-480 and 
other loans, bringing the country on the 
verge of bankruptcy and economic, though 
not yet political, subjugation by richer 
countries of the world. 


| ' i 


Is India over-populated ? 


During the first ten years of Independ- 
ence the question—“Js India over-popu- 
lated?"— was widely discussed and almost 
always the answer was in the negative, after 
considering the productivity of the culti- 
vated lands as well as that of the arable 
lands lying barren and fallow till then, the 
application of modern methods of agricul- 
ture and provision ОЁ various land re- 
forms leading to the uplift of rural com- 
munity and 'increased food production. 
Malthus with his population theory was 
cast aside and. hope gleamed in Indian 
eyes. During the next ten years the hope 
gradually gave way to déspair as India, now 
on the path of .industrialisation, found 
herself delving deep into the gorge of in- 


-— 
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flation and acute food shortage., The 
spectre of hunger now stares straight into 
our eyes and we are rather prompted to 
answer the same question—"Is India over- 
populated?”—in an emphatic positive, 


A Comparative Study of Population 
Figures 


In order to assess the magnitude of the 
problem we must study India’s position in 
the whole world in the context of popu- 
lation growth. As a single country, India 
has the second largest population in the 
world, next to China. It might be hearten- 
ing to know that every sixth human being 
on this globe is an Indian, but it is equally 
disconcerting to find that India occupies 
only 2.2% of the total land area of the 
world. In Asia, next to Japan, Lebanon 
and Korea, she has the highest density of 
population. The population of India is 
more than the combined population of 
North America and South America. If we 
want to compare Ourselves with the two 
richest countries of the world viz., U.S.A. 
and U.S.S.R. we find that the total num- 
ber of people in U.S.S.R. and U.S.A. put 
together is slightly less than the total num- 
ber of people in India. But the land area 
in these two countries is nearly ten times 
as large as India. These statistics only re- 
.veal the grim and desperate situation we 


are in. 


Magnitude of the Population Problem 
& Family Planning Drive 
During the two decades since Independ- 
ence the population growth was not, or per- 
haps could not, be checked for diverse 
reasons. The family planning drive never 
gathered momentum due to illiteracy, con- 
servatism, lack of proper propaganda ma- 
chinery and perhaps due to undue com- 
placency оп the part of Our Planners. The 


population in these twenty years has 
jumped from 350 millions to 5oo millions, 
showing an increase of about 2% per 


.annum or an extra 80 lakhs of new mouths, 


equivalent to the population of New York 
city, to be fed each year. The United Na- 
tions Demographic Year Book (1967) pro- 
vides certain useful informations on India 
which may alarm even the most optimist 
mind. The Year Book says that India 
with the present rate of population increase 
of 2.4% will overtake China, whose corres- 
ponding figure is 0.5%. as the world’s most 
populated State by the year 2012. With 
these rates of population growth, China's 
present population of 710 million will 
double by the year 801% but India's pre- 
sent population of 5oo million will have 
trebled by then. 


A rather belated appraisal of the situa- 
tion has led our Government to constitute 
the Central Family Planning Board in 
1956 and State Boards and District Com- 
mittees having about 16000 Family Plan- 
ning Centres under them. The Central 
Family Planning Institute at New Delhi 
was established in 106% mainly for the 
advancement of knowledge in various 
aspects of Family Planning movement in 
India ie. Educational, Social, Medi- 
cal, Biological, Statistical, Demographical, 
Organisation and Supply. The Regional 
Family Planning Centres have taken upon 
themselves the monumental task of educat- 
ing the masses through audio-visual publi- 
city, folders, booklets, posters etc. 


Causes for Increase of Population 

What are the causes behind the pheno- 
menal increase of population? The increase 
has been mainly due to the following 
reasons: 

Elimination of famines, epidemic and 
wasting diseases like malaria, general im- 
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provement and economic development in 
the country. Although the birth rate has 
not fallen appreciably, the death rate has 
fallen steeply. The expectation of life at 
birth which was only 27 in 1931, is nOw 
45 due to fall in the death rate. 


But still certain other factors Deed in- 


vestigation when we notice that the rate- 


of population increase is much less in 
cities and towns than.in the villages. We 
are inclined to believe that illiteracy. 
ignorance, absence of recreational facilities 
E о: or moral. taboo in discussing 
/ family planning methods are the root 
causes of the higher rate of increase in 
villages. This belief is confirmed by a 
census taken on the rural population in 
po West Bengal villages in Hooghly district 
recently. It is reported that about half 
the number of babies born in a month 
were those belonging to mothers who al- 
ready had three or more children. The 
Census Report has described these cases to 
be examples of 'Improvident Maternity’ as 
_ here the aim of family planning to pre- 
vent large families is frustrated, The 
Report further states that the youngest 
mother to have given birth to a child was 
а girl of 15 while the oldest among the 
women to have given birth to a baby was 
қз and was already a mother of five 
children; the highest order of births 
recorded was 11, the case of a mother hav- 
ing given birth to her 11th child in that 
particular month under review. She is 40 
and illiterate; among her previous ten 
children, only five are still alive. The 
overall prevailing birth rate in these vil- 
 lages is 32 рег rooo per year. 4 


“Тһе picture is not very different in 
villages and shanty industria] towns any- 
where in India. Poverty ара slums, 
absence of ‘healthy recreations and igno- 
rance hatches mental and moral degenera- 


tion and children are born into a family 
unwanted even against their parents’ 
wishes and remains uncared for, making 
themselves a burden to the family and to 
the society at large. The family planning 
drive has yet to achieve a real measure ой 
succcess and to play its vital role in pull- 
ing the nation out of the cauldron of such 
misery and despotism. Їп remote villages 
and backward areas, the men and women 
follow meaningless and harmful customs 
and are impervious to or fearful of the 
modern methods of family planning such 
as vasectomy or sterilization. Even willing 
couples fight shy of taking such steps, 
because the rural society, as a Whole, has 
remained unenlightened or much less pro- 
gressive. 


Some Proposals for reducing Birth- 
rate & their Criticism 


Such state of affairs has led the Govern- 
ment to view the whole subject in a new 
light. ‘To check the alarming increase in 
population and the corresponding, though 
not resultant, deficit in available food per 
capita, the Government now not only 
spends more on research in inventing cheap 
contraceptives and on studies of reproduc- 
tive biology, but also is thinking seriously 
to adopt a policy by which an element of 
compulsion is introduced in place of 


" ‘voluntary’ family’planning methods adopt. 


ed in the past. But there has already been 
strong reactions urging the Government to 
withdraw the proposal for compulsory steri- 
lization and also to do away with the prac- 
tice of monetary incentives from the 
national family planning programme. But 
it is really a matter of regret that such 
critics advocate, as an alternative, the 
Gandhian principle of self-discipline, 
which like зо many good things of the 
past, is utmoded and unscientific in the 
present context. 
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The other proposals which may come 
up for-strong criticism by the so-called 
conservatives are legalisation of abortion 
and enhancement of permissible marriage- 
able age (resulting in reduction of repro- 
ductive period) of girls to 31 years. ‘These 
are certainly the alternative methods of 
checking the population explosion and a 
Bill to these effects may be introduced in 
the coming winter session- of the Parlia- 
ment, 


\ 


Existing Legal Bar on Abortion 


An enunciation of the relevant provi- 
sions in the Indian Penal Code with 
reference to abortion (or miscarriage) will 
be pertinent in the present context as 
such laws will come up for discussion and. 
will either be amended or repealed before 
putting the seal of legal validity on abor- 
Чоп, "These provisions are as under: 
` бес. 312: Whoever voluntarily causes a 
women with child to miscarry 
shall, if such miscarriage be not 
caused in good faith for the 
purpose of saving the life of the 
woman, be punished with im- 
prisonment of either descrip- 
tion for a term which may ex- 
tend to three years or with fine 
or with both; and, if the 
woman be quick with” child, 
shall be punished with im- 
prisonment of either description 
for a term which may extend 
to seven years, and shall also be 
liable to fine. 

Explanation—A woman who 
causes herself to miscarry 15 
within the meaning of this sec- 
tion. 


(This section deals with the causing of 
miscarriage with the consent of the woman} 
e 


Whoever commits the offence 
defined in the last preceding 
section without the consent of 


Bec. 313: 


the woman, whether the woman 


is quick with child or not, 
shall be punished with im- 
prisonment for life or with 
imprisonment of either descrip- 
tion for a term which may 
extend to ten years, and shall 
also be liable to fine. 


Р 
(This section deals with the causing ОЁ- 


miscarriage without the consent Of st) ша 
woman sini 
oman) M 


“т 


Sec. 314: 
the miscarriage of а woman 
with child, does any act, which 
causes the death of such woman, 
shall be punished with im- 
prisonment of either descrip- 
tion for a term which may 
extend to ten years, and shall 
also be liable to fine, and if the 
act is done without the consent 
of the woman, shall be punish- 
ed either with imprisonment 
for life or with the punishment 
above mentioned, 
Explanation—It is not essen- 
tial to this offence that the 
offender should know that the 
act is likely to cause death. 


(This section provides for the case where 
death has occurred in causing miscarriage) 


Whoever before the birth of 
any child does any act with the 
intention of thereby preventing 
that child from being born alive 
or causing it to die after its 
birth, and does by such act 
prevent that child from being 
И ^ born alive, or causes it, to die 


Sec. 815: 


P ушу, 


Whoever, with intent to causé _ 


2 
- 
, 


‹ after its birth, shall, if such act 
be not caused in good-faith for 
the purpose' of saving the life 
.of the mother, be punished with 
imprisoninent.of:either descrip- 


tion for a term which may ex-. 


tend to ten years, or with fine, 
or with both. 


(The offence which.this section punishes 
is the injury to the child's life). 


‘Sec. 316: 


Whoever does any act under 
UE E such circumstances that if lie 
тања - thereby caused death he would 


bih be guilty of culpable homicide, 
and does by such act cause the 
death of a quick unborn child, 
shall be punished with im- 
prisonment of either descrip- 
tion for a term which may ex- 
"tend ‘to ten years, апа shall 
_ also be liable to fine. 


(Ihis section punishes offences against 
children in the womb where the pregnancy 
has advanced beyond the stage of quicken- 
ing, and where the death is caused after 


the quickening and before the birth of. 


the child). 


Legalisation of abortion will be one of 
the effective methods of reducing the birth 
rate as has been proved in Japan where 
the birth rate has dropped to half. Accord- 
. ing, to the Union Health Minister, Dr. S. 
Chandrasekhar, though legalised abortion 
is not an effective answer to birth control; 
it is one of the many measures the Govern- 
ment wants to adopt to restrict the birth 
rate. 
on the health of under-nourished mother 
as well as the new-born child, as is the case 
in many poor families, Dr. Chandra- 
sekhar’s approach to this issue is one of 
‘sympathy’ for those who need such pro- 
tections, “Тһе men who make laws for the 


11 


As recurring pregnancy tells severely . 
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country should have the grace and courage 
to make laws which are acceptable and 
beneficial to the womén", he says. In 
support of the laws for liberalisation of 
abortion in cases of .those couples who 
already had three children, he has cited 
that according to Government's own esti- 
mates, nearly four million women undergo 
abortion every year, mostly at the hands 
of quacks and unqualified practitioners. 


Such laws, if enacted, will have far- 
reaching sociological, physiological and 
psychologica] effects. While some fear a 
depletion of moral values on legalisation 
of abortion, others point out the physio- 
logical'and psychological effects of abor- 
tions on the mother, but they still feel 
that it is advisable to allow women who 
so desired “to get aborted. Still others 
enumerate the hazards, in the event of 
legalisation of abortion, particularly in a 
country where there is one doctor for a 
population of 5,000. According to them, 
even on conservative estimates a doctor 
would have to perform a feat of five abor- 
tions a day. To tackle this problem 
Dr. Chandrasekhar has proposed to bring 


in, in consultation with the State Govern- 


ments, another Bill to regulate the un- 
registered practitioners in the country, 
who according to him, number over 40,000, 
and at the same time to eliminate the 
quacks. But, apart from this, the Govern- 
ment must arrange to render médical aid 
to vast rural population at a cost which 
the people can afford, 


The proposal for legislation to raise the 
age of consent for marriage Of girls has 
came under fire not only on moral grounds 
but also.on the:statistical' ground. showing 
that women ‘in. the..agé: group of 21.to 29 
bear more children than in the so-called 
more fertile span of 15 to 20 years of age. 
Such critics maintain that in countries 
where the age limit for marriage is fixed 
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by law, the reduction in population growth 
is not the.direct consequence of this law 


but is the result of social changes and 


social attitudes to women. 

2 энер 
Meanwhile. Dr. Chandrasekhar has 
other proposals to make the family plan- 
“ning programme a success. He has sug- 
gested that just as by law employers are 
responsible to submit accOunts for the 
income-tax of their employees, they should 
similarly be held responsible to ensure a 
limitation on employees’ families, He has 
further suggested that State legislatures 
and other representative institutions of the 
people should “pass and recommend dras- 
tic laws" on family planning. Не says that 
he will personally welcome it if State 


Governments, enjoying the confidence of- 


the people, . withdraw concessions from 
their employees and other facilities from 
citizens, who have more than three chil- 
dren. 


JA 


Governor Hunt Be Wyoming tells this story of himself. 
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It is only hoped that such ‘drastic laws’ 
will have the desired effect in checking the 
population explosion which has posed a 
threat to the very survival of the country. 
But nothing can be achieved by legislation 
alone if public support is not mustered 
behind it. Is not the time for re-assessing 
our moral and material values already 
overdue? Should not the society be stripped 
off the unhealthy shell of unwanted social 
conventions and traditions now? Тһе 
general abhorrence in discussing physiologi- 
cal and phychological aspects of sex should 


be removed by introducing compulsory | 
studies on these matters even in the рге | 


University stage. Particular stress should 
be on the education of girls to propagate 
the small family norm. Education of the 
masses for limiting the family and thus to 
put the nation in the'path of prosperity 
will be no mean task and we must be pre 
pared to accept this challenge for our own 
benefit. | 


WELCOME’ ADDRESS 


He visited the 


State Penitentiary one day, and when the prisoners assembled for the midday 
meal, the warden unexpctedly asked him to make a few remarks. Without 


thinking he began, “Fellow citizens, . 


.. Their smiles reminded him that 


all of them had lost their citizenship when they were convicted. He tried again, 


"Fellow convicts, . . ." 


This was even worse. Аз a last resort he explained 


hastily, “Well, men, I do not know how to call you, but I am certainly glad to 


see so many of you here," 


^ 


Evolution of Socialist Laws in 
| U. S. S. R. 


KUMAR DIPTI SEN GUPTA, LL.B. Advocate 
ee 4 ee 

(Not many of us are so intimate with | 

a socialist legal system as we are with other 
systems. In this article, the writer has 
delineated the development of the Soviet - 
Legal System (as particularly evident in 
Criminal Jurisprudence) since 1917, when 
the epoch-making October Revolution took 
place in Russia. The publication of this 
article is timely, as the present year coin- 
cides with the poth year of Revolution 


— AM 
” 


y 
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Since the year 1918, there have been 


many changes in the Soviet legal system. 
The present legal system is altogether diffe- 
rent from the law as it stood in the first 
quarter of this century. The basic ap- 
proach for the Soviet legal system is pro- 
tection of socialist property and to educate 
the people to eradicate the crime. These 
principles have been laid down from time 
to time by the Soviet Jurists. If the pro- 
cess of evolution of law in the U.S.S.R. and 
the principles involved therein are studied 
and its effects considered, it will be seen 
that like many other countries inspite of 
many criticisms, supremacy of law is the 
guiding principle in that country. 


On February 22, 1918, the Po Re 
volutionary Government decided that laws 
of the period of Czar regime would conti- 
nue unless those were "contrary to the legal 
conscience of the workers". Оп July so, 
1918 there was change in the concept and 


—]t. Editor). 

E c ы l| 

£or the first time the principle of dispen- 
sing of justice in consonance with "the 
socialist legal principles" was laid down. 
On November 1918, laws of the previous 
regime of Czar were made inapplicable. 
New laws consistent with socialist outlook 
were enacted relating to family, labour and 
land. In the year 1932, codification was 
done and that is the legal structure of the 
Russian Soviet Federal Socialist Republic 
(R.S.F.S.R.). Civil Code of the R.S.F.S.R. 
came into force on ist January, 1923. The 
principles of Soviet Civil Law has been em- 
bodied in 1936 Constitution of the U.S.S.R. 
Matters governing material relations be- 
tween private persóns, between socialist 
Organisations in economic matters are co- 
vered by the Civil Code, which guarantees 
and confers private rights consistent with 
the socialist system. The common notion 
that Soviet system cannot offer incentive to 
individuals in the matter of creations or 
discoveries is not justified if we consider the 
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сору right law. It safeguards the corporeal 
or incorporeal rights of the authors, The 
author only can publish or reproduce his 
work but translations can be made without 
the author's consent. In the Civil Code 
principles of contract are also recognised 
for the purposes of sale, lease of property, 
purchase of things, delivery of goods, loan 
etc. Other important legislations are Con- 
stitutional Law, Administrative Law, La- 
bour Law, Land Law, Collective Farm Law, 
Finance Law, Family Law. 


The present studies are confined to 
matters relating to Criminal Law. So let 
us see what are the basic principles adopt- 
ed for framing these legislations and 
whether any discrimination was made be- 
tween individual and individual or socia- 
list organisations. "Bukharin referred to 
revolutionary legality in 1929, and believed 
that it would end all forms of arbitrary 
‘administrative action even on the part of 
revolutionaries themselves". Lenin wanted 
‘that law should be applicable uniformly 

' throughout the country. However the legis- 
lative codes of 1922 according to many le- 
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“The withering away of the categories of 
bourgeois law can in no circumsatnces 
mean their replacement by new categories 
of proletarian Law". From time to time 
legal experts of the U.S.S.R. were busy 
propounding the theories of “revolutionary 
legality" but ultimately the principle of 
"socialist legality" has taken the place of 
"revolutionary legality" and it means jus: 
tice and equality for the people of U.S.S.R. 
“The socialist State provides the essential 
firm guarantees whereby human existence 
is assured”? is the expression used by 
Gearge Lukacs in 1969 while making com- 
ments on socialist legality. The principle 
that law is no respector of person and it 
has got to be obeyed has been uNequivo- 
cally declared by leading Soviet lawyers or 
jurists like B.A. Rudenko, Strogovich, 
Perlov and Rakhumov. There are various 
definitions for describing the aims and 
objects of socialist legal theory. According 
to К. Polak of the German Democratic Re- 
public it is: “The socialist State and its 
law are the levers for the achievement of 
socialist social relations and thereby of the 
standards of socialist socia] order". Ас 
cording to a decree of the National Council 


“жай experts of the Soviet Union fell short 
of the desire to establish a new legal system 
« consistent with the revolutionary changes 
in ‘that country. Stuchka, a Soviet legal 
authority, in 1933 laid down “Communism 
^níeans not the victory of socialist law but 
> the victory of socialism over any law, since namely judicial law; its purpose is to 
‘with the abolition of classes with opposing achieve socialist relationg in society, to put 
‘interests law will disappear altogether.”* into effect the basic laws of society under- 
‘Another Soviet Jurist Pashukanis also said lying such relations, consciously to imple- 


J 1 - 1 


of the German Democratic Republic as 
passed on 4th April, 1963 "Socialist law 
gives expression to the objective operation 
of the laws of socialism not merely to те- 
vise the operation of a single field of law, 


E e a MÀ 


-—————— ——— — 
И оға) Vladimir Gosvski, Soviet Civil Law, Vol. I, p. 162. 
na .(g) Vladimir Gosvski, Soviet Civil Law, Vol. I, p. 170. 
UU ($) Gearge Lukacs—"The Debate between China and the Soviet Union" in 
LEÓN Form (Vienna) November, 1968, p. 519. | 
| | а) К. Polak, "State 4 law—The Instrument for the achievement of Socialist 
Social Relations in Einheit (East Berlin, 1963) NO. 7, p. 75. 


Wa 


UNIVERSITY LAW JOURNAL 8- 


ment those laws' uit the over-all develop- 
ment and application of the law". Like 
the political philosophy the socialist legal 
system aims at evolution of classless society. 
According to it, criminality is “The rem: 
nants of Capitalist mentality in human 
“consciousness”. Apart..from these defini 
tions, the important thing is how to put a 


stop to criminal actions and in doing 50- 


what should be the relationship between 
the party and the courts as many people 
apprehend that courts in U.S.S.R. are sub- 
ject to party control and legislations are 


adopted with a .view to perpetuate party, - 
Vyshinsky, a former Procurator | 


control. 
General expressed that, if necessary, party's 
directions were to be obeyed by the judges 
. and departure - from the law might be 
done.’ It means that it is an end to the rule 
of law and uncertainty for every thing and 
everybody. If we scrutinize the present 


position, then we will see that things have 


-completely changed. Even the much de 
bated principle of dispensing justice by 


analogy has been abandoned. In the cri: 


minal code of the R.S.F.S.R. of 1922 and 
of 1926 in Sec. 10 and in Sec. 16, it was 
laid down. “1. һе code does not specifi- 
caly refer to a particular anti-social Act, 
the principles and limits of liability for 
such act shall be determined in accordance 
with such sections of this code as refer to 
criminal acts most closely related to those 
in question". Kursky and Krylenko, two 
eminent fjurists pleaded that the above 


principle could be followed only in the 


‘case where no punishment was provided 
. for "merely by oversight or through faulty 
drafting". 
‘Soviet Union did not allow this lacuna to 
. remain and it was abondoned in 1956 after 


But .the authorities of the 


the goth Party Congress. Sec. 3 of the 


- Criminal Law in U.S.S.R. and the Union 
‘Republics and also sec. 3 of the Criminal 


Code of the R.S.F.S.R. of Octdber 27, 1960 
set at rest for all time the controversy. 


According to Krylenko, former Procu- 
rator-General of the U.S. S. R.: 


“We do not want to be QoS to ad. 
vocate mere judicial independence in its 
earlier forms. We believe the judiciary 
should be wholly dependent on State policy 
and the representatives of the State. But 
we wish to place the judiciary in a situa- 
tion where their strict adherence to. State 


. policy. and to no other can guarantee their 


being able to carry out that policy within 
the framework of the law and independ- 
ently of extra-judicial factors". At pre- 
sent, the party cannot influence the decision 
of court. Previously interference in Court's 
work in particular cases were alleged. But 
intervention in courts’ work has been con- 
demned. Pavlov in 1963 writes, "It must 
be added that certain party committees are 
still on the wrong track. They demand 
the right to intervene directly in specific 
cases and to dictate their ideas regarding 
guilt and punishment to the courts".* 





(5) “The VIth SED Party Congress and the Tasks of the German ‘Watter 
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The Supreme Court of the U.S.S.R. on 
March 18, 1963 laid down, “The Constitu- 
tion stipulates that the administration of 
Justice in the U.S.S.R. can be carried out 
by the courts only, and tbat no one can 
be declared guilty of a crime and subject 
to criminal punishment in any other man- 
ner than according to the verdict of the 
court; this constitutional requirement im- 
poses upon the court full and complete 
responsibility for the final decision in every 
criminal case. It is the task of the courts 
to secure a thorough, complete and objec- 
tive investigation of facts in each criminal 
case and to pronounce lawful, substantiated 
and just verdicts on the basis of the law, 
in accordance with socialist jurisprudence 
апа under conditions which exclude any 
external influence upon the judges.” 


Another allegation of subordination of 
judiciary by the Ministry of Justice has 
been dealt with by the present law-makers 
in a way which will satisfy the conscience 
of persons interested in the supremacy of 
law. Previously the Ministries of Justice 
used to indicate “specific or general indi- 


cations or guidelines on what should be. 


contained in their decisions.’’® 


Polyansky writing in Moscow Univer- 
sity Journal (1950) stated, '"The directives 
issued to Soviet courts, on the other hand, 
may go deeply into political and economic 
problems." 


This practice has been abandoned in 
the goth Party Congress in 1956. At pre- 
sent the Supreme Court of the U.S.S.R. 
like Supreme Courts of all other countries 
guide and control the activities of the 
courts. The presidium of the Supreme 
Court on 15th June, 1963, observed that 
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the laws were not applied correctly by the 
judges or the sentences were uot either ade- 
quate or commensurate with the crime 
committed especially in sexual offences. 
The presidium of the Supreme Soviet in 
the months of May and July, 1961, amend- 
ed certain punishments and ordered death 
penalty for “serious theft of State property 
and for counter-feiting money” or for 
offences relating to “currency and securities 
speculation." In December 1961 for “‘care- 
less use of agricultural machinery” and 
"failure to carry out repairs" punishments 
were provided for. In Soviet Union, every 
citizen: must safeguard socialist property. 
Thus it appears that for offences relating 
to State properties, severe punishments are 
provided for. The above legislations were 
passed under Sec. 49(b) of the Constitu- 
tion, which confers a right to adopt legis- 
lations very quickly by the Presidium of 
the Supreme Soviet after obtaining concur- 
rence of the Central Committee instead of 
the usual method of adopting laws by the 
Supreme Soviet of the U.S.S.R. These 
actions have been interpreted as interfer- 
ence by the party in power. But as a 
matter of fact it is a distinction without 
difference, for the Presidium of the Supreme 
Soviet enjoys the confidence of the Su- 
preme Soviet of the U.S.S.R. In many 
countries, the President of a State Issues 
ordinance, of course, in case of emergency 
on the advise of the cabinet ministers with- 
out placing the matter before Parliament. 
So it cannot be said that ruling party :n 
the Soviet Union arbitrarily passes legis- 
lations for in all the countries it is the 
party in power who enjoys the confidence 
of the people and which “is responsible for 
passing legislations for the benefit of the 
people. 





(9) Reinhard Manrach, Mandbuchder Sowjetischen Verfassung (Munich, 1955) 
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The functioning of workers' collective 
or comradely courts have not been liked 
and many jurists outside U.S.S.R. want to 
call them as organs to maintain party con- 
trol. But the need to people's participa- 
tion in the matter of dispensing justice is 
becoming very much necessary for effec- 
tively dealing with criminals especially in 
petty cases. Comradely courts deal with 
simple matters relating to “violation of 
work discipline, e.g. bad time keeping, 
drunkenness, absence without proper 
reason, petty theft, failure to carry out 
one’s duties with regard to the education 
of children” etc. and “other anti-social 
actions not punishable under the criminal 
law". 


Trade Union movement in many coun- 
tries is defective. 'The labour unions agi- 


tate only for the increase of wages without. 


caring for the efficiency in the work result- 
ing in huge loss of man-hours when the 
country needs their assistance. In Soviet 
Union, “socialist legality" not only ensures 
this but also directs the labourers to pay 
attention to the education of their chil- 
dren. Law is not something abstract. It 
plays important role in moulding and 
building the nation. These courts are 
targets of attack for according to many 
through these types of organisation, the 
ruling party maintains its hold. The 
same argument may be advanced in res- 
pect of other countries too, for in many, 
cases for running a State, quasi-judicial 
bodies are formed where persons inclined 
towards the ruling party, are nominated. 
Moreover if these petty cases, which to 
some extent are administrative responsibi- 
lities, become subject-matter of litigation, 
then “it is not known to what an alarming 


extent the flood-gates of litigation will be 
opened in a country". Rather it can be 
said even in petty cases, the matter does 
not rest with the administrators but is 
dealt with by a court which again proves 
the desire of the Soviet People to extend 
the jurisdiction of the court when in 
modern legislation in countries boasting of 
liberty and freedom there is a tendency to 
curb the jurisdiction of the courts, especi- 
ally the Civil Court. Other “anti-social 
actions not punishable under the Criminal 
Law” have been defined as “according to 
the evolutionary process of communist 
morality in a socialist State, new forms and 
rules of conduct which emerge from life 
are accepted in the progressive section of 
society before they acquire general cur- 
rency and finally become truely part of the 
heritage of the whole people.’’*® 

From above it will be seen that in 
U.S.S.R. great efforts are made to maintain 
the supremacy of law and to administer 
justice by the rule of law ; so, the criticism 
that in the U.S.S.R. observance of law is 
exception and it is observed more in 
breaches than in observances is not justi- 
fied. 


In the Soviet Union every citizen is ex- 
pected to do some useful work and no- 
body is allowed to lead "parasitic life". 
Hence the anti-parasite law has been passed 
on the 4th May, 1961. Here it can be seen 
that the legal system of that great country 
compels its citizens to be useful to the so- 
ciety and to assist the nation to achieve 
their political goal i.e. establishing a class- 
less society. The persons involved are 
ordered to be "settled in specified places 
and required to work at the place of re- 
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settlement", Section 3 of the decree of the 
Presidium of the. Supreme Soviet of the 
R.S.F.S.R. relating with anti-parasite law 
lays down "when an investigation has been 
completed the evidence is transmitted to 
the district people's court or to the workers' 
collective, subject to the authorisation by 
the Procurator's office", Previously in the 
years between 1957 to 1959 in the Act as 
it stood there was not much judicial con- 
trol and the party-cells through social 
organs have some control but after the Act 
of 1961 district people's court, a judicial 
body, can decide the matter. Legislations 
in U.S.S.R. are specific and not vague as 
suggested. It is argued that in the anti- 
parasite law the word "other anti-social 
actions" have been described as too vague 
so that there may be abuse or excess. But 
that particular word can never be disinte- 
grated from the section as a whole and no 
court will possibly convict a person who 
does not lead a parasitic existence simply 
because of this vagueness. By an ordinance 
dated grd July, 1961 and amended on 
October, 1961 and further amended on 
October, 1963, very Nominal punishments 
in the shape of “warning, reprimand with 
or without publication in the press, fine 
upto 10 roubles” etc. could be passed by a 
comradely court. These courts deal with 
petty offences. There should be no objec- 
tions to decide petty matters by people's 
participation and in India many labour 
disputes are amicably settled between 
workers’ representative and employer’s no- 
minee. The Naya Panchayet as will be 
formed or already formed in India will be 
administered by people's representatives 
for decision of petty cases. The Supreme 
court of the U.S.S.R. on March 18, 1963 
laid down certain principles regarding the 
working of anti-parasite laws consistent 
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with the laws as it found instances of 
misapplication of the law or of improper 
‘award of sentence. So it is the Supreme 
icourt of the U.S.S.R. which guides the ас- 
tions of the lower courts and the party has 
nothing to do with them. It is said that 
too much respect is shown to Officials by 
these courts. This criticism is echoed in 
other countries too. Soviet Union is no 
Exception. It depends upon the bench and 
no system is responsible for this. 


Another object of criticism is the appli- 
cation of penal provisions retrospectively 
unknown to conventional judicial system. 
Art, 11 para 2 of the Universal Declaration 
of Human Rights lays down: —"No one 
shall be held guilty of any penal offence ` 
on account of any act or omission which 
did not constitute a penal offence, under 
national law, at the time when it was com- 
mitted. Nor shall a heavier penalty be im- 
posed than the one that was applicable at 
the time the penal offence was committed." 
The retrospective application of law in 
specific cases by the presidium of the 
Supreme Court is disapproved by many 
jurists outside U.S.S.R. But the basic ap- 
proach towards such application is to be 
scrutinised. Grzybowski states that “Тһе 
centre of legal order is not the bill of 
rights contained in the socialist constitu- 
tions. It is, rather the economic plan ad- 
ministered by the party".!* С. Z. Anashkin, 
President of the Criminal Collegium of 
the U.S.S.R., Supreme Court stated re- 
garding the application of the law retro- 
spectively: —“А Law that lays down а 
punishment for an act Ог increases a 
punishment is not as a general rule retro- 
active. In court practice there have been 
individual instances when a court applied 
a law retroactively, but only when the pre 


* 
T, 





(11) Grzybowski, "Soviet Legal Institutions" (Ann Arbor, 1962 
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sidium of the U.S.S.R. Supreme Court has 
piven a ruling on the specific case, allow- 
ing the court to apply a law retroactively 
against the particular individual who has 
committed an especially grave crime.”!? 
However the provisions are invoked only 
in exceptional cases, 


Regarding the election of judges in the 
U.S.S.R. there is divergence of opinion. 
The judges in the U.S.S.R. are elected. As 
such their appointments can be termi- 
nated. Their actions and activities шау 


be considered by the electorate. According , 


to some it will hamper the efficiency while 
others think it will ensure efficiency. On 
the 26th July, 1962 the Presidium of the 
Supreme Soviet of the R.S.F.S.R. laid down 
“That the representatives of social orga- 
nisations should be invited to all hearings 
involving confiscation without compensa- 
tion of houses, dachas and other structures 
built or acquired with unearned income 
or through the illegal use of funds of State 
under-takings or collective farms".!? “Social 
prosecutors” or “social defence Counsel” 
are also allowed to make their submissions. 
This is done to ensure more co-operation 
by the public and also to assess their view 
point. It is believed, anti-social acts may 
be put to a stop because of increasing pub- 
lic co-operation. Their principal functions 
are, "to state the opinion of their collec 
tive regarding the offence and the defen- 
dant, to help the court to examine the facts 
and to find a just solution and to assist in 
mobilizing the forces of society in order 
to prevent further offences and help in the 
education of offenders”. According to 
Mrs. A. I. Stavtesva, Head of the Depart- 
ment of Labour Law, Lomonosov Univer- 
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sity "Offenders who would even prefer 
dismissal, rather than appear before the 
court composed of their fellow workers are 
are not few", 'This is an example amongst 
many others of the improvements as effect- 
ed in the realm of law and a positive proof 
of introducing new methods to eradicate 
criminality which may be wanting in the 
conventional legal system. In the Soviet 
land since the days of revolution there is 
an attempt for all these years to introduce 
rule of law, to extend its sphere, to con- 
trol the actions of the administrations, to 
protect the citizens against arbitrary ac- 
tions. Since 1922 thre is always a constant 
attempt in that direction. 


V. 1. Lenin felt the need of codified 
legislation and in September 1923 he ex- 
pressed like that. From 1933 to 1956 the 
legal system ә. the U.S.S.R. has undergone 
many important changes entailing far- 
reaching consequences. Jurisdiction of 
courts was enlarged and administration 
became subject to judicial control. Office 
of procurator was introduced. His powers 
are very wide. Any citizen who feels 
aggrieved because of a judicial decision ox 
for an official act may inform the procura- 
tor who, if necessary, can take suitable 
steps for offering assistance to the indivi- 
dual concerned. This is in addition to tbe 
ordinary law of seeking justice. The 
anxiety of the jurists all over the world to 
maintain the supermacy ОҒ law is well- 
yeflected in an article published in the year 
1957 by P. E. Nedbailo when he states 
“The legal position of the court, its func 
tions and its strictly defined activity create 
favourable conditions for ensuring {һе cor- 


rect application of legal norms as no other 
а кек MENDES 


mEREX————————————ÁMMUÓS ыш шыны шы ыны ee 
(12) The Current Digest of the Soviet Press, Nov. 6, 1963, p. 10. 

(18). The Current Digest of the Soviet Press, Nov. 7, 1963, р. 23. 

(14) Decree of the State Council of the G.D.R. dated April 4, 1963, рагі —1, 
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form of state activity can. Therefore, with- 
in the system of legal guarantees, judicial 
guarantees are the highest guarantees of 
the rights of citizens. Hence, one should 
draw the practical conclusion that it is 
necessary to broaden the jurisdiction of the 
court, to raise its role and prestige in pub- 
lic life. In particular, in our opinion, the 
functions of the court should be extended 
to deal with the administrative activity of 
Government agencies in their relation with 


the роршайопѕ” 1° All these go to show 
a definite improvement in the realm of law 
in U.S.S.R. The present position, as dis- 
cussed, bears a very close resemblance to 
the basic principles of justice as is known 
to all. The need of rule of law is the con- 
cern of everybody and acceptances of this 
principle by differnt nations following 
different ideologies is a dazzling silver line 
in an otherwise gloomy atmosphere pre- 
vailing in thé present-day world, 





EXPERT IDENTIFICATION 


The magistrate glowered down at the man in the witness box. 


"You say 


this man robbed you," he said heavily, "can you pick out any of your property 
from this heap of articles found on the prisoner ?" 


"Yes, that is my handkerchief with ‘D’ in the corner,” said the witness. 


“But that is no proof, man" snapped the magistrate, "I have a handkerchiet 


with ‘D’ in the corner." 


“Well,” mused the witness, "I did lose two handkerchiefs,”’ 





(15) Sovetskoe Gosundarstvo i pravo, 1957, No. 6. 
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BAR COUNCIL OF WESI BENGAL 


Rules unper section 28(1)(b) read with 
section 24(l)(d) : 
Training and Examination 


1. No person who is otberwise eligible 
to be admitted as an Advocate under sec- 
tion 24 of the Advocates Act, 1961, but 
who has not been exempted from the ap- 
plication of sub-clause (d) of section 24(1) 
shall be admitted as an Advocate on the 
Roll of the Bar Council unless he has 
after his graduation in law or call to the 
Bar, as the case may be, undergone a course 
of training in law, attended a course of 
lectures if and when arranged and passed 
an examination after the training and the 
lectures in the manner prescribed: 


Provided that a person, who com- 
menced practical training under the Indian 
Bar Councils Act, 1926, before the ist day 
of December, 1961 and has completed one 
year’s training, shall be exempted, from 
undergoing the training and attending 
lectures under these rules; and further, 
he may be allowed to appear for oral ex- 
amination before a committee of three 
members of the Council to be nominated 
by the Chairman, and on his passing the 
said oral examination shall be exempted 
from the examination provided by these 
1ules. 


2. In the rules hereinafter following— 
"A candidate" shall mean a graduate 
in law or a Barrister (as the case 
may be) otherwise eligible for ad- 
mission under section 24(1) of the 
Advocates Act, 1961; 


"An Advocate” shall include an 
attorney enrolled as an Advocate ; 
and 

"Receiving training" shall] include 
reading in Chambers of an Adyo- 
cate, as hereinafter provided. 


TRAINING: 

3. The Course of training in law shall 
consist of receiving training for а con- 
tinuous period of 6 months from an 
Advocate ordinarily practising in the High 
Court, the City Civil Courts, the Presi- 
dency Small Causes Courts, the Presidency 
Magistrate's Courts or the District Court 
or Sub-Divisional Court, 


Such Advocate shall be of not less than 
10 years’ standing and (i) whose name ар: 
pears on a list, maintained by the Bar 
Council if any, or (ii) whose name is ap- 
proved by the Bar Council before the can- 
didate commence such training. 


For the purpose of computing 10 years' 
standing of an Advocate, his standing as 
a pleader, vakil or an attorney shall be. 
taken into account, 


4 No candidate shall receive training 
with an Advocate who has, at the time of 
the commencement of receiving training, 
two other candidates except with the pre- 
vious permission in writing of the Bar 
Council. 
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5. Every candidate before receiving 
training with an Advocate shall send to 
the Bar Council an intimation in writing 
of the name of the Advocate from whom 
he desires to receive training, together witb 
- the consent in writing of the Advocate 
concerned in the form prescribed. 


6. The period of training shall be 
deemed to commence from the date of the 
receipt of intimation by the Bar Council 
referred to in rule 5 unless the Bar Coun- 
cil otherwise directs. 


7. Every candidate sball be bound to 
receive training for the period of 6 months 
under the same Advocate except where the 
Advocate has before the expiry of the 
period of 6 months ceased to practise in 
which case the candidate shall receive 
training with. another Advocate for the 
residue of the period provided such other 
Advocate is of not less than ro years’ 
standing and is on the list, if any, main- 
tained by the Bar Council or is approved 
by the Bar Council in writing, if necessary, 
and provided further that he shall have 
given to the Bar Council an intimation 
in writing previous to his receiving train- 
ing with such other Advocate, together 
with the consent in writing of the Advocate 
concerned in the form prescribed. 


8. During the period of training, the 
candidate sball regularly attend in Cham- 
bers or office of the Advocate, study case 
papers, correspondence, draft pleadings, 
attend court and in particular study cases 
with a view to getting acquainted with 
the practice and procedure in Civil and/or 
Criminal and/or Original and/or Appel 
late work. 


9. (a) Every candidate shall maintain 
two diaries one for works done in Cham- 
bers and another for works attended to in 


Courts. The Chambers Diary shall contain 
a day to day record of the works done by 
the candidate in the Advocates Chambers 
giving shortly the facts of the case studied 
of plaints, written statements, affidavits, 
grounds of appeal or revision, etc, read 
and other matters looked into. The Couit 
Diary shall contain the date, the number 
of the cases attended to, the arguments and 
the result of the cases. The candidate 
shall write out on the first page of each of 
his diaries his name, serial number, the 
name of the Advocate, the place of train- 
ing and the date of commencement of the 
Gaining. The diaries maintained as above 
may be called for by the Council and/or 
any committee thereof for the purpose of 
ascertaining as to whether the same have 
been properly maintained. 


(b) Every candidate shall submit his 
Court and Chambers diaries to the Advo- 
cate concerned for scrutiny at least one a 
month and obtain bis signature with date 
in the Chambers and Court diaries in the 
prescribed form. 


During the period however, when the 
Courts where the Advocate is practising are 
closed for annual vacation or other recess, 
it shall be sufficient if the signature of the 
Advocates are obtained in the diaries a 
week before such recess and again a week 
after the re-opening. 


10. During the period of six months, 
the candidate shall not absent himself for 
a total period exceeding 10 days (exclud- 
ing vacations) except on the ground of 
illness, or for other reasons considered 
sufficient by the Advocate from whom he 
is receiving training. 


11. The Secretary of the Bar Council 
shall maintain a separate register in which 
shall be entered the names of the candi- 
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dates undergoing a course of training in 


law, the name and address of the Advocate 
concerned, the date of the intimation and 
the date of the actual comunencement of 
receiving training. 


12. The Bar Council may, where it is 
satisfied that the candidate hag not under- 
gone full and proper training in compli- 
ance with the rules, may extend the period 
of training as it may deem fit. 


18. No candidate shall be entitled to 
appear at an examination held by the Bar 
Council unless he has undergone a course 
of training as hereinbefore prescribed. 


14. An examination shall be held 
twice every year by and under tbe super- 
vision of the Bar Council at Calcutta or 
such other place or places as the Council 
may from time to time appoint. 


15. The examination shall ordinarily 
be held. in months of March and September 
in every year on such date or dates and at 
such hour or hours as the Council may 
appoint and notify: Provided that the 
hour or date previously appointed for 
holding the said examination may be 
altered, varied or restricted from time to 
time by the Council after reasonable notice 
in advance in such manner as the Council 
may deem proper. 


16. 'The examination shall be conduc- 
ted by the Bar Council or a Committee 
appointed by it. 


17. Until otherwise prescribed, the 
candidate will be examined in the follow- 
ing three papers each carrying 100 marks. 
The examination shall be of such duration 
as may be notified. 


18. The Council or Committee may 
‘from time to time prescribe Acts, text- 


books and leading cases on the subjects 
prescribed by the Council for the exami- 
nation. 


19. Every candidate for the examina- 
tion shall submit an application in the 
prescribed form so as to reach the Secre- 
tary not less than 30 days before the date 
notified for the examination. The Bar 
Council or the Committee for sufficient 
cause may condone the delay, if any, in 
submitting the application. 


20. Printed copies of the application 
form shall be furnished to intending candi- 
date by the Council on payment of such 
charges as the Council may from time to 
time fix in that behalf. 


21. Every candidate for examination 
shall along with his or her application, 
pay or remit to the Council a fee of Rs. 
po/- for permission to appear at the 
examination: Provided that in the event 
of a candidate being prevented by reason 
of illness or any other reasonable cause 
from appearing at the examination, the 
Bar Council or the Committee may, on an 
application in writing submitted not later 
than 15 days after the termination of the 
said examination, permit him to appear at 
the next ensuing examination without 
payment of a fresh fee. 


22. If for any cause, which the Coun- 
cil or Committee considers reasonable, a 
candidate was unable to appear at the 
examination for which he had paid the 
fee and applies for refund of the fee, the 
Council or the Committee may, on his 
application submitted not later than go 
days after the termination of the examina- 
tion, refund four-fifths of the said fee. 

23. Every candidate shall annex with 
his application for permission to appear 


at the examination, certificate to the fol- 
lowing effect: | 


M 


(i) -that the candidate has undergone 
а course of training as prescribed, 
such certificate to be in the pres- 
cribed form from the Advocate 
under whom the candidate has 
received training. 


24. Every candidate shall, on being 
required by the Secretary furnish such 
information as may be required by the 
Secretary for the due consideration of the 
candidate's application and in cases in 
which the question of the eligibility of the 
candidate for the examination appears to 
the Secretary to be doubtful, the Secretary 
may make such further or other inquiries 
as may appear necessary to him. ‘The 
Secretary shall report to the Council or 
Committee the result of such enquiries. 
The Council or the Committee may, 
. before finally deciding on the eligibility 


of the candidate give the candidate an 


opportunity of being heard. 


25. Failure to pass an examination 
will not disqualify the candidate from 


UNIVERSITY LAW JOURNAL - 95 


appearing at a subsequent examination 
provided a new application is made and 
a fresh fee paid. 


36. (i) A candidate who obtains not 
less than 45 per cent. of the total marks 
shall be declared to have passed the exami- 
nation. 


(ü) A candidate who has passed with 
60 per cent. of the full marks in an indivi- 
dual paper may be exempted at his option 
from appearing in that paper for three 
years. 


27. А list of successful candidates shall 
be pasted at the office of the Council as 
soon as the results are declared and there- 
after published in the State Government 
Gazette. 


28. A certificate shall be granted by 
Council to a candidate who has been 
declared successful and who duly applied 
for the same. 


29. Тһе Council or the Enrolment 
Committee may оп sufficient cause by 
resolution exempt any or all trainees from 
attending the course of lectures arranged 
under Rule 1 of these rules. 





Book-Review 


Company Directors 


C. R. БАттА, Barrister-at-Law 
Published in 1967, Pp. 290, Price Rs. 20/- 


Published in June 1967, this book suc- 
cinctly brings out all the legal aspects of 
Directorships in the companies and the 
functions of the Board of Directors. It is 
divided into eleven chapters: Board of 
Human Agency; Qualifications of a Direc- 
tor; Appointment of Directors; Remunera- 
tion of Directors; Board's powers and res 
trictions; Meetings; Duties of Directors; 
Registers; Retirement and Removal etc.; 
Liabilities of Directors; and Reliefs. 


The relevant sections of the Act are 
produced and case laws have been referred 
to copiously. Although primarily a book 
on the legal aspects, the author has not lost 
sight of the broader social aspect of com- 
pany management which is largely deter- 


Available from law book sellers 


mined by the manner of functioning of the 
Directors. In fact, the chapter on Duties 
of Directors rightly starts with the social 
aspect of management. The Directors are 
to function as a plural authority through 
Board Meetings, and the book devotes 15 
pages to deal with all the details in regard 
to the Meetings. The Chapter on the 
Liabilities of Directors should be also of 
great interest to all those who serve on the 
Boards of Companies. 


This book will be useful for persons 
who are in the management of companies 
and to students of company law. 


Pror. N. D. Roy 
M.A., LL.B., BAR-AT-LAW 


Important Cases Dealt with by the International 
Court of Justice Since 1946 till date 


CORFU CHANNEL CASE 


This dispute, which gave rise to three 
judgments by the Court, arose out of the 
explosions of mines by which some British 
warships suffered damage while passing 
through the Corfu Channel in 1946, in a 
part of the Albanian waters which had 
been previously swept. The ships were 
severely damaged and members of the crew 
were killed. The United Kingdom accused 
Albania of having laid or allowed a third 
party to lay, the mines after mine-clear- 
ance operations had been carried out by 
the Allied naval authorities. Owing to the 
political situation at the time, the incident 
caused grave tension between the two 
states. The case was brought before the 
United Nations, and, in consequence of a 
recommendation by the Security Council, 
it was referred to the Court. The first of 
three judgments (March 25, 1948) dealt 
. with the question of the Court's jurisdic- 
tion, which Albania had challenged. 


"Ihe second and most important judg- 
ment (April 9, 1949) related to the merits 
of the problem. The Court found that 
Albania was responsible under internatio- 
nal law for the explosions that had taken 
place in Albanian waters and for the 
damage and loss of life which had ensued. 
It did not accept the view that Albania 
had itself laid the: mines. On tbe other 
hand, it held that the mines could not 
have been laid without the knowledge of 
the Albanian Government. Іп this con- 


' state. 


‘the United Kingdom a 


nection, the Court took into account cer 
tain. circumstantial evidence which estab- 
lished the responsibility of the territorial 
government. Albania, for its part, had 
submitted a counterclaim against the 
United Kingdom. It accused the latter of 
having violated Albanian sovereignty by 
sending warships into Albanian territorial 
waters and of carrying out mine-sweeping | 
operations in Albanian waters after the 
explosions. The Court did not accept the 
first of these complaints. It upheld the 
generally admitted principle that states 
are entitled, in time of peace, to send their 
warships through international straits with. 
out first obtaining the leave of the coastal 
The Court found that this was a 
case of innocent passage. On the other 
hand, the mine clearance operation of 
November 12 and 13, 1946, having been 
effected against the ‘will of the Albanian 
Government, the Court found that it con- 
stituted an inadmissible intervention in 


the affairs of Albania. In Spite of the 


default of the Albanian Government and 
its dilatory attitude, the Court held that 
the action of the British Navy -was a viola- 
tion of Albanian sovereignty. 


In a third and final judgment (Decem- 
ber 15, 1949) the Court assessed the 
amount of reparation due by Albania to 
the United Kingdom. This amount had 
been determined as a result of an expert 
enquiry and Albania was ordered to pay 
total sum ОР 
£ 844,000 for the damage caused to the 
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ships and as: compensation for the deaths 
of members of the crews and for personal 
injuries suffered by them. | | 


"THE FISHERIES CASE 


The judgment delivered by the Court 
in the Fisheries Case set a term to a contro- 
versy which had been pending between the 
United Kingdom and Norway for a very 
long period. In 1935, Norway enacted a 
decree by which it reserved certain fishing 
grounds situated off the northern cost of 
Norway for the exclusive use of its own 
fishermen. The question at issue was 
whether this decrée, which laid down a 
particular method for drawing the base- 
lines from which the width of the Norwe- 
gian territorial --waters had to be calcu- 
lated, was valid in international law. This 
case, which aroused considerable interest, 
especially in maritime states, gave rise tO 
prolonged and voluminous proceedings. 
In its judgment of December 18, 1951, the 
Court found that, contrary. to the submis- 
sions of the United Kingdom, neither the 
method employed for the delimitation by 
the 1935 decree nor the lines themselves 
fixed by the said decree were contrary to 
international law. 


~ 


CASE CONCERNING THE PROTEC: 


TION OF FRENCH NATIONALS AND 
PROTECTED PERSONS IN EGYPT 


As a consequence of certain measures 
adopted by the Egyptian Government 
against the property and persons of various 
French nationals and protected persons in 
Egypt,. France instituted proceedings in 
which it invoked the Montreux Conven- 
tion of 1935, concerning the abrogation of 
the capitulations in Egypt. However, the 
case was not, proceeded. with, as the 
Egyptian Government desisted from the 
measures in question. By agreement 


between the parties, the case was struck 
off the Court's List (Order of March 39, 


1950). | . 
THE ASYLUM GASE 


The granting of asylum in the Colom- | 
bian Embassy at Lima on January 8, 1949. 
to a Peruvian national, Haya de la Torre, 
а political leader accused of having insti- 
gated a military rebellion, was the subject 
of a dispute between Peru and Colombia 
which the parties agreed to submit to the 
Court. “The Pan-American Havana Con- 
vention on Asylum (1938) laid down that, 


‚ subject to certain conditions, asylum could 


be granted in a foreign embassy to a poli- 
tical offender who was a national of the 
territorial state. The question in dispute 
was whether Colombia, (һе state granting 
the asylum, was entitled unilaterally to 
"qualify" the offence committed by the 
refugee in a manner binding on the terri- 


torial state—that is, to decide whether it 


was a political offence or a common crime. 
Furthermore, the Court was asked to 
decide whether the territorial state was 
bound to aíford the necessary guarantees 
to enable the refugee to leave the country 
in safety. In its judgment of November 20, 
1950, the -Court answered both these 
questions in the negative, but at the same 
time it specified that Peru had not proved 
that Haya de la Torre was a common 


- criminal. Lastly, it found in favour of a 
' counterclaim submitted by Peru that Haya 


de la Torre had been granted asylum in 
violation of the Havana Convention, as it 
considered that the asylum had been ir- 
regularly granted because Haya de 1а "Torre 
had sought refuge in the Embassy some 
three months after the suppression of the 
military rebellion, which showed that the 
“urgency” prescribed by the Havana Con- 
vention as a condition for the regularity 
of asylum on longer existed. 


ТОО 


On the very day on which the Court 
delivered this judgment, Colombia filed a 
request for an interpretation. Ву this 
request, Colombia sought to obtain from 
the Couit a reply to the question whether 
the judgment implied an obligation bind- 
. ing the Colombian autborities to surren- 
der the refugee, Haya de la Torre, to the 
Peruvian authorities. In a judgment deii- 
vered on November 37, 1950, the Court 
declared that the questions raised by 
Colombia were new questions, that they 
had not been presented in the preceding 
case, and that therefore the Court could 
not decide upon them by way of inter- 
pretation. The Court further pointed out 
that a request for -interpretation could 
. only be founded on a dispute between the 
parties concerning the meaning of the 
judgment, which dispute could not have 
arisen because the request for interpreta- 
tion had been submitted on tbe same day 
as the delivery of the judgment. The 
Colombian request was паво dismissed. 


AMBATIELOS CASE 

In 1919, Ambatielos, a Greek ship- 
owner, entered into а corítract for the 
‚ purchase of ships with the Government of 
the United Kingdom. Ambatielos claimed 
Һе had suffered damage through the failure 
of the United Kingdom Government to 
carry out the terms of the contract and as 
a result of certain judgments piven against 
him by the English courts in circumstan 
ces which were alleged to be contrary to 
international law. The Greek -Govern- 
ment took up the case of its national and 
claimed that the United Kingdom was 
under a duty to submit tbe dispute to 
arbitration in accordance with treaties 
between the United Kingdom and Greece 
of 1886 and 1926. The United Kingdom 
objected to the Court's jurisdiction. In a 
judgment of July i, 1952, the Court held 


Е: 


“dom accepting the 


. 1932, 


UNIVERSITY LAW JOURNAL 


that it had jurisdiction to decide whether 
the United Kingdom was under a duty to 
submit the dispute to arbitration but, on 
the other hand, that it had no jurisdic- 
tion to deal with the merits of the Amba- 
tielos claim. In a further judgment of 
May 19, 1953, the Court decided that the 
dispute was one which the United King- 
dom was under a duty to submit to arbi- 
tration in accordance with the treaties of 
1886 and 1926. 


pu IRANIAN OIL COMPANY . 
CASE 


In 1983, an agreement was concluded 
between the Government of Iran- and the 
Anglo-Iranian ОП Company. Іп 1951, 
laws were passed in Iran for the nationliza- 
tion of the oil industry. These laws re- 
sulted in a dispute between Iran and the 
Company. The United Kingdom took up 
the case of the latter and instituted pro- 
ceedings before the Court. Iran disputed 
the Court's jurisdiction. In its judgment 
of July 22, 1953, the Court decided that it 
had no jurisdiction to deal with the dis- 
pute. Its jurisdiction depended on the de. | 
clarations by Iran and the United King- 
Court's compulsory 
jurisdiction under the optional clause of 
the Statute. The Court held that the de- 
claration by Iran, which was ratified in 
covered only disputes based оп 
treaties concluded by Iran after that date, 
whereas the claim of the United Kingdom 
was directly or indirectly based on treaties 
concluded prior to 1932. The Court also 
rejected the view that the agreement of 
1933 was both а concessionary contract 
between Јгап and the Company and an in 
ternational treaty between Iran and the 
United Kingdom, since the United King- 
dom was not a party to the contract. The 
position’ was not altered by the fact that 
the concessionary contract was negotiated 


4 ` 


1 


through the good -offices of the Council of 
the League of Nations. By an order of July 
25» 11951, the. Court had indicated interim 
measures of protection, that is, provisional 
measures for protecting the rights alleged 
by either .party, in proceedings already 
instituted, until'a final judgment is given. 
' In its judgment the Court declared that 
the order of July 5, 1951, had ceased to be 
operative апа. that the provisional 
measures therefore lapsed. | 


THE N OTTEBOHM CASE 


"In this case Liechtenstein. claimed res- 
titution and compensation from the Gov- 
erninent: of Guatemala on the ground that 
the latter bad acted toward- - Mr. Notte- 
bohm, a citizen of Liechtenstein, in a man- 
ner contrary to-international law. Guate- 
mala objected to the Court’s jurisdiction 
‚ but the Court overruled this. objection in 
a judgment of November 18, 1953. In a 
second judgment of April 6; 1955, the 
Court held that Liechtenstein's claim was 
inadmissible on .grounds' relating to Mr. 
Nottebohm's nationality: It was the bond 
of nationality between a state.and an in- 
dividual’ which alone -conferred upon the 
state the right.to' put forward an inter- 
. national claim on his behalf. Mr. Notte- 
bohm, who was then a-German national, 
had settled in Guatemala in 1905 and con- 


tinued to reside there. Іп October 1939— 


after the beginning of the Second World 
War—while on a visit to Europe, he ob- 
tained Liechtenstein nationality ànd re- 
turned to Guatemala in 1940, where he 
resumed his former business activities until 
his removal as a result of war measures in 
1943. On the international plane the grant 
of nationality was entitled to recognition 
by other states only if it represented a 
genuine connection between the indivi- 


dual and the state granting its nationality. 
Mr. Nottebohm's nationality, however, was - 


not -based оп any -real “prior' connection 


~ 
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^ with Liechtenstein, since he always retain- 
ed his family and business connections 
with Germany and had been settled in 
Guatemala for 34 years. Moreover, the ob- 
ject of his naturalizaiton was to enable 
him to acquire the status of a neutral 


national in time of war. For these reasons, 
, Liechtenstein -was not entitled to take up 


his case and put forward an international 
claim on his behalf against Guatemala. 


CASE OF THE MONETARY GOLD 
REMOVED FROM ROME IN 1943 


\ 


А certain quantity of monetary gold 
was removed by the Germans from Rome 
in 1943. It was later recovered in Germany 
and found to belong to Albania. The 1946 
agreement on reparation from Germany 
provided ,that monetary gold found in 
Gerniany should be pooled for distribution 
among the countries entitled to-receive a 
share of it. The United Kingdom claimed 
that the gold should be delivered to it in 


_ partial satisfaction of the Court’s judgment 


of 1946 in the Corfu Channel case (see 
Italy claimed that the gold 
should be delivered to it in partial Satis- 


‘faction for the damage which it alleged it 


had suffered as a result of an Albanian law 
of-January 13, 1945. In the Washington 
statement of April 25, 1951, the Govern- 
ments of France, the United Kingdom and 
the United States, to whom the implemen- 
tation of the reparations agreement had 
been entrusted, decided that the gold 
should be delivered to the United King. 
dom unless, within a certain time limit, 


Italy or Albania applied .to the Court re- 


questing it to adjudicate on their respec- 
tive rights. Albania took no action in the 
matter, but within. the prescribed time 
limit Italy made an application to the 
Court. Later,- however, Italy raised the 
preliminary question as to whether the 
Court had jurisdiction to: adjudicate upon 
the validity of the Italian claim against 
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Albania. In its Judgment of June 15, 1954. 
the Court decided that, in order to deter- 
mine whether Italy was entitled to receive 
the gold, it was necessary to determine 
whether Albania had committed an inter- 
national wrong against Italy and whether 


sation to Italy. To go into the merits of 
such questions would be to decide a dis- 
pute between Italy and Albania which the 
Court had no jurisdiction to do without 
Albania's consent. For this reason the 
Court could also not decide the question 
of priority as between the claims of Italy 
and the United Kingdom, for this question 
could arise only if it was decided tbat, as 
between Italy and Albania, the gold should 
go to Italy. 


ANTARCTICA CASES 


On May 4, 1955, the United Kingdom. 


instituted proceedings before the Court 
against Argentina and Chile concerning 
disputes as to the sovereignty over certain 
lands and islands in the Anatarctic. In its 
applications to the Court, the United 
‘Kingdom stated that it submitted to the 
Court’s jurisdiction for the purposes of the 
. case, and although, as far as it Was aware, 
Argentina and Chile had not yet accepted 
the Court's jurisdiction, they were legally 
" qualified to do so. Moreover, the United 
Kingdom relied on Article 36, paragraph 
1, of the Court's Statute, which provides 
that the jurisdiction of the Court com- 
prises all cases which tbe parties refer to it. 
In a letter of July 15, 1955, the Govern- 
ment of Chile informed the Court that in 
its view the application of the Govern 
ment of the United Kingdom was un- 
founded and that it was not open to the 
Court to exercise jurisdiction. In a note 
of August 1, 1955, the Government of 
Argentina informed the Court of its refusal 
to accept its jurisdiction to deal with the 
case. In these circumstances, the Court 
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found that neither Chile nor Argentina 
had accepted its jurisdiction to deal with 
the cases and on March 16, 1955, it made 
orders removing them from the List. 


CASE CONCERNING RIGHT OF | 


KP . PASSAGE OVER INDIAN TERRITORY 
it was under an obligation to pay compen- , 


This dispute, which gave rise to two 
judgments by the Court, arose out of the 


‘following set of facts. The Portuguese 


possessions in India included, at some dis 
tance inland from the port of Daman, the 
two enclaves of Dadra and Nagar-Aveli 
which, in mid-1954, passed under an auto- 
nomous local administration. Portugal 
claimed that it had a right of passage to 
those enclaves and between one enclaves | 
and the other to the extent necessary. foi 
the exercise of its sovereignty and subject 
to the regulation and control of India; 
that that right derived from agreements 
concluded in the eighteenth century be- 
tween Portugal and the Marathas, from 
local customs established between Portugal 
and the successive sovereigns of the Indian 
peninsula, from general international cus- 
tom in regard to enclaves and from the 
general principles of law recognized by 
civilized nations; that, in July 1954, con- 
trary to the practice previously followed, 
the Indian Government had prevented 
Portugal from exercising the right of pas. 
sage claimed by it and that that situation 
should be redressed. The first judgment— 
that of November 26, 1957—related to the 
jurisdiction of the Court, which was chal- 
lenged by India. 'The Court rejected four 
of the preliminary objections raised by 
India and joined the other two to the 
merits. Іп the second judgment—that of 
April iz, 1960—after rejecting the two 
remaining preliminary objections, the 
Court gave its decision on the claims of 
Portugal, which India maintained to be 
unfounded. After examining the situa- 
tion of Dadra and Nagar-Aveli during the 
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Maratha period and the practice subse- 
quently developed in regard to those en- 


claves, the Court found that Portugal had' 


in 1954 the right of passage claimed by it 
but that such right was limited to the 
passage of private persons, civil officials 
and goods in general ‘and did not extend 
to armed forces, armed police, arms and 
ammunition. The Court found finally 
that India had not acted contrary to the 
obligations imposed on it by the existence 
of the right of passage thus found to 
belong to Portugal. 


INTERHANDEL CASE ` 


In 1942, the Government of the United 


States of America vested almost all of the 
Bhares of the General Aniline and Film 
Corporation (GAF) a company incorporat- 
ed in the United States, on the ground 
that those shares, which were owned by 
. Interhandel, a company registered in Bale, 
belonged in reality to the I. G. Farben- 
industrie of Frankfurt, ог that the car was 
in one way Or another controlled by that 
company. In an application dated October 
1, 1957, the Swiss Government asked the 
Court to declare that the United States 
Government was -under an obligation to 
restore to Interhandel the assets of that 


company which had been -vested or, alter-, 


natively, that tbe, dispute on the matter 


between Switzerland and the United States: 


was one that was fit for’ submission for 
judicial settlement, arbitration or concilia- 
tion’ Two days later, the Swiss Govern- 
ment asked the -Court to indicate, as an 
` interim measure of protection, that the 
United States should not part with these 
assets’ so long as proceedings in this dis- 
pute were pending and, in particular, 
should not sell the shares of the General 
Aniline and Film Corporation which were 
claimed by the Swiss Federal Government 
as the property of its nationals. On Octo- 
ber 24, 1957, the Court made an order in 
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interim measures 
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which it noted that, in the light of the 
information furnished to the Court, it 
appeared that the sale of the shares in 
question could only be effected after the 
termination of judicial proceedings pend- 
ing in the United .States, in respect of 
which there was no indication of a speedy 
conclusion ; that it was the stated inten- 
tion- of the United States Government not 
to take action at that time to fix a time 
schedule for the sale of the shares and that 
accordingly there was no need to indicate 
of protection. The 
United States raised preliminary objections 
to the jurisdiction of the Court and, in its 
judgment of March 21, 1959, the Court 
found that the application of the Govern- 
ment of the Swiss Confederation was in- 
admissible in regard both to the principal 
claim and to the alternative claim for the 
reason that Interhandel had not exhausted 


“the local remedies available to it in the 


United States courts. 


CASE CONCERNING SOVEREIGNTY 
OVER CERTAIN FRONTIER LAND 


By a special agreement signed in March 
1957 between the Netherlands and Bel- 
gium, the Court was asked to settle a dis- ' 
pute as to the sovereignty over two plots 
of land situated in an area north of the 
Belgian town of 'Turnhout where the 
frontier between the two countries presents 


‘certain unusual features, there being a 


number of enclaves formed by the Belgian 
commune of Baerle-Duc and the Nether- 
lands commune of Baarle-Nassau. The 
Court was informed that this situation 
was of very ancient origin. From the docu- 
ments produced by the parties it appeared 
that a Communal Minute drawn up by the 
authorities of these two communes Бе- 
tween 1836 and 1841 (on which the 
Netherlands relied) attributed the two 
plots in question to Baarle-Nassau, where- 


as the Descriptive -Minute of the frontier 
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annexed to the Boundary Convention of 
1843 which was concluded after the sepa- 
ration of Belgium from the Netherlands 
(and on which Belgium relied) attributed 
them to Baerle-Duc, as did also the special 
map annexed to the Boundary-Convention. 
The Netherlands Government maintained 
that the Boundary Convention recognized 
the existence of the status quo as deter- 
mined by the Communal Minute, under 
which sovereignty over the disputed plots 
was recognized as vested in the Nether- 
lands, and that the provision by which the 
two plots were attributed to Belgium was 
vitiated by a mistake as was evident from 
a-mere comparison of the terms of the 
Communal Minute with those of the Des- 
criptive Minute. The Netherlands claimed 
further that its sovereignty over the dis- 
puted plots had been established by the 
exercise of various acts of sovereignty since 
1843. 
produced, the Court concluded that the 
Boundary Convention did determine to 
. which state the various plots in each com- 
mune belonged and that no case of mis- 
take had been made out and, finally, that 
the acts relied upon by the Netherlands as 
establishing its sovereignty were largely of 
a routine and administrative character and 
were insufficient to displace Belgian sove- 


reignty established by the Boundary Con- `- 


vention. Іп its judgment delivered on 
June 20, 1959, the Court accordingly found 
that sovereignty over the two disputed 
plots belonged to Belgium. 


CASE CONCERNING THE 
TEMPLE OF PREAH VIHEAR 


In an application instituting proceed- 
ings against Thailand filed on October 6, 
1959, Cambodia complained that since 1949 
Thailand had persisted in the occupation 
of a portion of Cambodian territory where 
there are the ruins of a holy monastery, 
the Temple of Preah Vihear, a sacred, 


After considering all the evidence ' 
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place of pilgrimage and worship for the 
people of Cambodia. ^ Cambodia asked the 
Court to declare that territorial sovereignty 
over the Temple belonged to tbe Kingdom 
of Cambodia and that Thailand was under 
an obligation to withdraw the detachments 
of armed forces it had stationed since 1954 
in the ruins of the Temple. On May 3$, 
1960, the Government of Thailand filed 
preliminary objections to the jurisdiction 
of the Court and the proceedings on the 
merits were suspended. On May 26, 1961, 
the Court delivered a judgment in which 
it rejected the two preliminary objections 
raised by Thailand, and upheld its juris- . 
diction. The Court has not yet rendered its 
judgment on the merits. 


CASE CONCERNING THE 
NORTHERN CAMEROONS 


On May $0, 1961, Cameroun instituted 
proceedings against the United Kingdoni 
in a case concerning the Northern Came- 
-roons. In its application Cameroun re 
quested the Court to find that the United 
Kingdom had failed to respect certain obli 
gations arising out' of the Trusteeship | 
Agreement for the Territory of the Came- 
roons under British administration. It 
complained that the United Kingdom had 
incorrectly administered the Northern 
Cameroons as an integral part of Nigeria. 
1: also complained that the provisions of 
General Assembly resolution 1473 (XIV) o? 
December 12, 1959, relating to the separa- 
tion of the administration of the Northern 
Cameroons from Nigeria had not been fol- 
Trusteeship authorities preceding the ple- 
lowed, and that the conduct of the local 
biscite by which the Northern Cameroons 
voted in favour of joining an independent 
"Nigeria had been such as to alter the nor- 
mal course of consultation and to involve 
consequences in conflict with the Trustee- 
ship Agreement. Тһе Court has not yet 
[nde its. шашын in this case. 


Qur Corner 








General Secretary's Report 


The General Secretary of a Students 
Union is in an unenviable position as it 1s 
he on whom vests the responsibility to 
keep up the prestige of the College and 
іо maintain the traditions of the Union 
in al] spheres of its activities, He is the 
mouth-piece of his fellow-students and his 
voice rings louder if he can recount the 
activities of the session with a proud but 
modest heart. 


I have been extremely fortunate in 
having the most able President and Vice- 
Presidents in the Union as my superiors 
who inspired us in all our creative acti- 
vities and steered us' effectively in the 
‘most trying situations in recent memory. 
The first half of the session was parti- 
cularly turbulent during the General 
Secretaryship of my able predecessor Sri 
Amal Kumar De when the University was 
declared closed sine die for the first time 
in its history, thus affecting the function- 
ing of our College as well. It is only 
through negotiations with various student 
bodies and the University authorities, was 
he successful to keep the College open and 
the classes going without losing a single 
day of study and without a single voice 
raised in anger. We, being students, were 
all very sympathetic to the causes where 
‘students’ interests were involved but hated 
to be extremist or to adopt an adamant 
attitude, 


Another event which occurred іп the 
first half of the session and which ulti- 
mately yielded beneficial results for all law 
students and graduate trainees is our pro- 
tests, demonstrations and representations 
against those provisions in Advocates Act 


relating to training and examination under 
the Bar Council. А combined meeting of 
all the Law Students and Graduate 
trainees of West Bengal was held in tbe 
University lawn and a protest demonstra- 
tion was taken out. We also observed a 24- 
hours’ ауіп strike in tbe University. 
Campus to place our demand before the 
authorities effectively who ultimately ap- 
preciated our viewpoint and reduced the 
period of training from one year after 
graduation to only six months and dis- 
pensed altogether with the viva voce ex- 
amination. We still maintain that further 
examination under the Bar Council six 
months after graduation is quite redundant 
as the law profession itself is a highly 
competitive one where the law of ‘Survival 
of the fittest’ apply to the very letter. An 
early entry into bar only helps a law 
graduate chalk out his professional career 
earlier. It is sincerely hoped the Union 
Law Ministry will decide something about 
the matter in tune with the students 
demands in the near future. 

In compliance with conventions wc 
accorded a hearty welcome to freshers on 
November 30,,1966 at Mahajati Sadan but 
this was at a time when the atmosphere 
in the educational field was tense. It was 
an extremely enjoyable one with music 
and instruments and staging of a highly 
informative play 'Angar' based on Coal. 
miners’ life. Hon’ble Sri D. N. Sinha, 
Chief Justice, Calcutta High Court graced 
this occasion as Guest-in-Chief. Since some 
new July first-year classes were started 
after November 30, we held a supplemen- 
tary Freshers’ Social in March for the 
benefit of those who could not attend the 
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earlier function. This function in which 
Hon'ble Mr. Justice P. М. Mookhenjec 
was the Guest-in-Chief, was an equally 
entertaining musical evening. 


This year coincided with the Platinum 
Jubilee year of the Calcutta University 
Institute. In the Inter-Collegiate competi- 
tions held on this occasion, our College 
gathered more' laurels than any other 
college which participated. We lifted for 
the first time in the history of this Col- 
lege the Drama Championship ‘Trophy 
standing first in Bengali (Male),. Bengali 
(Female) and Hindi (Female) sections and 
second in English (Male) Our Sri Swapan 
Gupta stood first in Rabindra Sangeet 
amongst all participants, male and female. 
Sm. Dipali Sinha, our pioneer lady moun- 
taineer friend, surprised us by standing 
first in flute-playing ; we also took the first 
prizes in Sitar, Chess, Weightlifting and 
score of certificates and other prizes were 
awarded to us in the various cultural 
events. Special mention must be made 
of Sm. Manjari Aich Bhowmick who got a 
special Debating prize. | 


A succession of events such as closure 
of University, movement on Advocates 
Act, Fourth General Election and repeat- 
` ed deferment of the January Law exami- 
nation till May jeopardised our normal 
schedule and the date for All India 
Asutosh Memorial Trophy Debate com- 
petition went on being postponed. Ulti- 
mately a date viz. 24 June, 1967 was 
fixed. But at that time we got extremely 
poor response from outside and the com- 
petition was shelved this year due to such 
unavoidable circumstances. But our Debat- 
ing score-board scintillates with the brilli- 
ant performance of our speakers Sri Vijay 
Lall and Sri Sujoy Chakravarti who lifted 
the All-India Trophy at Allahabad. 
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Our Reunion was held with the usual 
pomp and splendour but with the pleasant 
variation that it was held in the University 
lawn for the first time with the august 
presence of Hon'ble Justice S. A. Masud 
as the Guestin-Chief апа Hon’ble Justice 
A. N. Bagchi as the special speaker. Here 
was a Re-union function in its true spirit 
within the College .environments and so 
high was the fervour and enthusiasm that 
it was well past midnight when Ше func 
tion ended. It was an evening to remember 
for many years to come. 

The Legal and. Cultural conference was 
held with the topic on 'Rule of Law' for 
discussion by eminent speakers. The meet 
ing was presided over by our Dean, 
Hon'ble Mr. Justice P. B. Mukharji. 

a 

^ The concluding social gathering of our 
Union was the Annual Social at Mahajati 
Sadan in which Hon'ble Mr. Justice B. C. 
Mitra was the Guestin-chief. It was an 
extemely successful function judged by 
the performance of the artistes and gather- 
ing of our fellow-students. | 


t 
4 


We formed a Social Welfare Sub-Com- 
mittee for providing Firstaid training to 
students and to assist in anti-illiteracy 
drive. Though much headway could not 
be made due to disturbances, I sincerely 
hope that the next Union Working Com- 
mittee will take up such noble cause with 
an equal zest. 
tli 

No report is complete without a men- 
tion of the all-out co-operation and help 
we got from our Hostel-friends—the Har- 
dingers. The Saraswati Puja, gymnastics 
and other functions organised by them 
added colour. and glamour to the many- 
sided activities of our college students. I, 
for one, prefer to call the Hardingers as 
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‘harbingers’ of a new hope, of a new era of 
all-enveloping fraternity and indomitable 
spirit, 


Dr. В. М. Mukherji, the Offg. Principal 
of our College presided over all the func- 
tions. He is not only our revered teacher 
but our friend, philosopher and guide' 
as -well. 


My Hude will be — if I do not 
mention my, gratitude to our Vice-Chan- 
cellor Dr. B. Malik, our Offg. Principal 
Dr. B. М. Mukerji, our President Prof. 
A. K. Ghosh, our Vice-presidents Prof. 
N.,D. Roy, Prof. А. K. Mitra and Prof. 
P. P. Modak and lastly to our untiring 


‘Citious, Altius, Fortiur' 
ATHLETIC SECRETARIES REPORT 


J 
To ride on convention the out-going 


Jt. Secretaries are required to submit -a 
report of our Club’s activities before the 
general students through the Law Journal. 
Before that let -us thank all those who 
' have ‘given us “the proud previlege to 
serve the Athletic Club for long one session, 
2 

"The Athletic season started fairly well 
with football under the. able captaincy of 
Sri P. Debnath. But for luck we could 
secure only the runners-up position in our 
group in the League. In the knock-out 
tournament we lost in the quarter-final 
being handicapped by a few injuries sus- 
tained by a number of reliable players in 
‘the previous match between Charuchandra 
СоПере whom we beat by 2-1 goals and 
thus took revenge of our team's failure in 
previous semifinals, We are proud of 


- Basu. 
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Sr М. Р. 
We are grateful to our other pro- 
fessors for their guidance, to the mem- 
bers of Office and Library Staff of the 
college and particularly to Sri Bijan Bihari 
Chakraborty, our Union Office Assistant, 
for their all-out help and assistance. 

2 In conclusion, I offer my heartiest’ 
thanks to all the members of the Working 
Committee and all members of the Union 
for their active and. unstinted co-operation. 


ever-loving Superintendent, 


SAMAR Roy CHOWDHURY 
General Secretary 


Sri.S. Ghosh Choudhuri and Sri М. Bagchi 
who assisted the C.U. F. team to retain the. 
Inter-Varsity Football Championship. 


The College Table Tennis team has 
participated in three different tournaments 
this year. Much credit goes to Sri A. 
Birray whose enthusiasm helped: much in 
each of these games. .It is worth mention- 
ing here that on every occasion our team 
lost in the Semi-final round to. the Vidya- 
sagar Evening College, who lifted the 
trophies. In the Chess Tournament orga- 
nised on the occasion of the Platinum: 
Jubilee celebration of the University Insti- | 
tute, our Sri D. R. Naskar won the cham- 
pionship trophy. 


Our next course of action was con-- 
fned to the Indoor Games Competition . 
of the College. Much- enthusiasm and 





OUR SPORTS PRIDE 





SASHIKANT DOSHI 
University Blue (Cricket) 


DEB MUKHERJEE 
A Prolific Scorer 
Captain, C.U. Cricket Team 





NIRMAL BAGCHI 
University Blue (Football) 





SUDHIR PAL 
Ace Athlete 


FUTURE MR. UNIVERSE (!) 
FROM OUR GYMNASIUM 


AMALENDU BHADURI 


Bangabir—1964 Gr. II (2nd) 
Mr. Hercules—1965 Gr. I (1st) 
Mr. Samson—1964-65 & 1965-65 





TAPAN MANDAL 


Mr. Burdwan, 1963 
Mr. India No. 3 (Gr. A), 1666 
Sree Ma Sree Best Phvsiaue, 196; 
Mr. Junior India, 1967 
Mr. Law College, 1966-67 
Mr. Himalay, 1967 
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interest was felt amongst a large number 
of fellow students. We are proud ќо ·ѕау 
that for the first time we could arrange 
the Badminton singles tournament for the 
lady students. In the Men's Table Ten- 
nis, Sri T. Wangchuk became the Cham- 
pion while Sri P. Ghatak became the 
Runners-up. Sri Satyabrata Chatterjee 
won the Badminton title and Sri Raghu- 
nath Das became the Runners-up. On the 
day of finals we were able to organise 
exhibition matches between members of 


state-rranking table-tennis players, both in. 


men's and women's events. 


The colourful evening of the Annual 
Sports Meet of this year will be always 
remembered. Never had anyone witnessed 
such a record gathering of students, guests 
and friends. The splendour of the Meet 
was enhanced by kind patronage of Mr. 
P. K. Sen, Commissioner об Police, who s0 
kindly provided us with the Calcutta Police 
Band for the occasion. Dr. B. N. Muker- 
jee, Principal (Offg) presided over and 


Mr. Justice А. C. Sen was present as the: 


Chief Guest and gave away the prizes. 


Sri Sudhir Paul and Srimati Parul Debnath - 


became the individual champions in Men's 
and Women’s events respectively. Con- 
gratulations to Sri Paul who shattered the 
Inter-Varsity 110 m. hurdles record and 
was selected for the World Universiad in 
Tokyo but unfortunately he .was finally 
dropped, | 


The Cricket team which consisted a 
number of reputed players showed much 
promise in the Inter-Collegiate Cricket 
Tournament. But- for a few accidental 
injuries and unfavourable playing condi- 
tions, we might not have conceded the 
final match to St. Xaviers’ College by only 
5 runs. One can easily remember how 
exciting and nerve-wrecking moments were 
tickling us at the finish. We are proud of 
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the performances of Sri Sivaji Roy, Captain, 
Sri К. Jeejeebhoy, Sri Deb Mukherjee, the 
last two having represented the Bengal 
team in the Ranji Trophy. Mention 
should also be made of Sri Sashikant 
Doshi who gave a splendid performance 
in the Inter-Varsity Cricket Championship. 


The _brilliance of our club had been 
still increased by Sri B. K. Roy and Sri 
Bobby Mehra giving their best in the Inter 
Collegiate Tennis Final. Our victory in 
this match made a history for the college 
as well as in the College Tennis when 
St. Xaviers' College lost the coveted Winter 
Challenge Trophy for the first time since 
its inception. 


We also participated in the Badminton 
and Volleyball Tournaments organised by 
the University Sports Board. We lost in 
the Semi-final to B. E. College, the holders 
of the Badminton ‘Tournament. 


Our Basketball team played confidently. 
throughout the Inter-collegiate tournament 
with a couple of experienced and reputed 
players but.just failed to beat the holders. 
Charuchandra College in the Final. The 
game brought much excitement till the 
final whistle. Our thanks to P. Bhowmik, 
R. Sonthalia and Captain К. P. Chung. 
waiwal who gave splendid performances 
all along. 


After the lapse of a few years our 
Rowing team under the Captaincy of 
Sri S. Gupta had the honour to reach the 
final of both League and Knock-out 
Regatta. Unfortunately we lost to Asutosh 
College in both the races and had to be 
contented with the Runners-up trophies. 
We congratulate Sri Bobby Mehra, Sri V 


К; Sood, Sri S. Sen, Sri A Mitter. 


|! Р 
TEM А 


^ Performances of the Law College 
Hockey team had been brilliant this year. 
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We won the group championship in the 
League. We lost in the Semi Final round 
in the Knock-out Tournament from an 
accidental goal. In the other Semi Final 
match in the League Tournament marked 
by rough play and malicious efforts we 
suffered a good number of casualties from 
start and lost to Ashutosh College by a 
solitary goal. Although the match was 
most crucial from the point of view of win- 
ning the coveted Statesman Trophy, our 
players had shown exemplary discipline 
and sportsmanship in and outside the 
ground. Our thanks are due to Shri S. 
Palit, Shri D. Chatterjee, Sbri R. Jeejee- 
bhoy for their outstanding display. Thus, 
our hope to win the Statesman Trophy 
dashed to the ground for two consecutive 
years though placed in more favourable 
position this year by winning maximum 
number of Trophies in the history of the 
Athletic Club. 


Ere we finish, we thank our beloved 
Principal (Offg.) Dr. B. ЇЧ. Mukherjee for 
his ceaseless efforts to foster a spirit ol 
sports and games amongst the students of 
our College. We would leave our duties 
incomplete if we fail to admit our indebt- 
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ness to our very popular President of the 
Club, Prof. S. K. Mitra & College Superin 
tendent, Shri Mrityunjoy Basu, and to 
Shri Debangsu Mitra for their hearty en- 
couragement, valuable advice and active 
cooperation. 


We must follow the time-honoured con- 
vention and record our hearty thanks to 
our predecessors. The unreserved coopera- 
tion of members of the executive com: 
mittee with us in the discharge of our res 
ponsibilities deserve a special word of, 
praise. We must mention here that it 
would not have been possible for us to 
undertake the task if we had not received 
the active cooperation of students in 
general players, and the help and guid- 
ance from our revered Professors. 


Before we conclude, we urge tbe 
students апа wellwishers of the Athletic 
Club in particular, to maintain its glorious 
tradition by not making room for politi 
cal mischief-mongers to encroach on its 


affairs. Adieu! 


PANKAJ MAJUMDAR 
SuPRIYO BASU 
Joint Secretaries 





Report from Hardinge Hostel 


So here we are back again with Our 
annual report from the Hardinge Hostel, 
and it is with no little sense of achieve- 
ment and pride that we are able to review 
the past montbs. Аз usual, we have bagged 
quite a number of trophies and distinc- 
tions in nearly every sphere of extra- 
curricular and Union activities, Is it not 


pleasant to bid farewell to those of us 
who are leaving after endowing the Hostel 
with such series of honours as a farewell 
present to remember us by? Many races 
have been, and will be won in course of 
years, but we are proud to announce that 
the high tradition of the Hostel in the de- 
partments of sports and Union activities 


has been energetically kept up in this 
year as well, Let us first turn our atten- 
tion to Sports activities. Aparajit Paul 
Choudhury, 1966 Individual Champion in 
in the P. G. Athletics Meet achieved the 
same feat this year also (Well: done, 


Aparajit!) Our ‘Amalendu Bhadhuri, the 


muscleman of Hostel, won the 
Mr. Hercules Group I Title. 


1966 


So much for the out door activities. In 
the indoor Tournaments Biswajit Saha 
and partner won the Law College Table 
Tennis Doubles Championship. Prasanta 
Ghatak was Runners up іп ‘the T. T. 
Singles (Better luck next time, Prasantal) 
Another proud achievement was tbat of 
Subrata Ganguli and partner who annexed 
the Badminton Doubles Championship. 


In the Union activities we proudly an- 
nounce that Asoke Banerji was elected 
Assistant General Secretary (now retired) 
of the Union and Bishan Gupta and 


Abhijit Bhatta were elected Joint Maga-. 


zine Secretaries, while Bishan Gupta was 
also elected Debate Secretary. Again 
Pankaj Mazumdar was elected Joint 
Athletic Secretary. Mention must be made 
of Amalendu Bhadhuri, and Prasanta 
Ghatak, who have been elected Joint 
Gymnasium Secretaries for the year 1967. 


We can hardly express the exuberance, 


of our pride in Swapan Gupta, that 
Golden-voiced singer from our hostel, who 
deservedly won the first prize in Rabindra 
Sangit at the Calcutta University Institute 
Platinum Jubilee Competition. What's 
more, Swapan Gupta is now a Radio 


Artiste, having recently tranced listeners 


over the A.LR. with his marvellous 


singing. 
After all this, we have to come back to 


the dark side of the picture. The present 
food situation has necessarily had some re- 
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percussions on Hostel meals, but with ade 
quate co-operation from all we are sure to 
tide over the crisis. Among other difficul- 
ties in this Hostel, it is worth mentioning 
that such a renowned Hostel, as is ours, 
has a guestroom which presents a rather 
poor picture. We are shocked into the 
recognition of a grim reality that the 
Hostel authorities for reasons best known 
to them, are either indifferent or think it 
unnecessary to improve the wretched con- 
dition of the guestroom. We fervently 
appeal to our authorities for its enlarge- 
ment with minimum amenities to bave it 
well-furnished. What's all the more de- 
plorable and perhaps heart breaking, is 
the most dirty and unhygienic spectacle of 
our dining hall. Chairs and tables are in 
a state of disrepair and the meal plates 
and glasses expose our poverty. The scar- 
city of even these broken chairs and dirty 
plates makes a good number of Boarders 
stand in waiting for long periods. It is 
our beartrending appeal to the authorities 
that they be more careful about the im- 
provement of these conditions which are 
so seriously concerned with the health of 
the young Boarders. 


“In conclusion we gratefully express 
our heartfelt thanks to our Offg. Princi 
pal Dr. B. N. Mukherjee, Prof. Sadhan 
Roychoudhury, the Superintendent of the 
Hostel and Sri Mrintunjoy Prasad Basu 
Deputy Superintendent for all the help, 


co-operation and guidance they have given 


to us. JAIHIND. 
ARUN DOBE 
(Chairman, Ward V) 
E 
KALYANI PRASAD SINGH CHOUDHURY 
(Chirman, Ward IV) 


SOUMEN GHOSH 
` (Chairman, Ward ПІ) 


Speaking from the Gymnasium 


It is a matter of great pleasure to pre- 
sent the annual report of our College 
Gymnasium before you, which has made 
considerable progress in its Own sphere 
during the year under review. 


Our Gym with its wonderfully serene 
atmosphere and most modern equipment 
realy seems to be an earthly paradise lend- 
ing enchantments to the view and thus 
encouraging everyone to enjoy health. 


We are very glad to- announce that 
this year our Gym is going to be enriched 
by the installation of an 'Olympic barbell 
set and two anatomical dummies (human 


body). 


Thy Gym is proud to have Sri Monotosh 
Roy (Mr. Universe) as its physical instruc- 
tor. 


The name which we do mention with 
pride is the name of Sri Tapan Kumar 
Mandal, who has become the ‘Junior Mr. 
India' and who also got the title of Sri 
Ma Sri 'Best physique' organised by 
Mother's Cadet Corps. 


We are indebted to our beloved prin- 
cipal, Dr. В. М. Mukherjee and other res- 
pected teachers for their keen interest for 
tbe Gym. 


We do acknowledge our indebtedness 
to our President. Prof. S. K. Mitra, our 
College Superintendent Sri Mrityunjoy 
Basu and to Sr Debangsu Mitra whose 
active and valuable assistance helped us a 
lot. 


Lastly, we should say that the efficacy of 
body building should be universally ad- 
vocated for all, irrespective of age and sex 
and specially, for youth and students it is 
invaluable. 


Before we stop our pen, we would like 
to invite our student friends to take ac 
tive interest in the Gymnasium. 


Long live our Alma mater. 


PRASANTA GHATAK 

AMALENDU BHADURI 

Joint Secretaries, C. U. Law Gymnasium 
1966-67 


Report fromthe Social & Drama Secretaries 


No social and drama secretaries have 
been as proud as we are in submitting a 


report of the activities of this department . 


during the session 1966-67 which has just 
concluded. 


To begin with, our achievement in the 
Inter-Collegiate Competitions held under 
the auspices of Calcutta University Insti- 
tute during their Platinum Jubilee celebra- 
tions, has been spectacular and unique, 


“ 


surpassing all previous. records of our. 


College in such competitions. We, for the 
first time in the history of our College, 
won the coveted Drama Championship 
trophy by standing, 


First in Bengali (Male) Section 
First in Bengali (Female) Section 


. First in Hindi (Female) Section > 


Second in English (Male) Section 
We profusely thank all the partici- 
pants in dramas, but for whose sincerity 
and devotion, such a record could not have 


been achieved. 
But our record-breaking feat did not 
end here. We carried away the laurels in. 


other cultural departments as well and we 
congratulate our friends, Sri Swapan 
Gupta, the golden-voiced singer who stood 
first іп Rabindra Sangeet in combined: 
male and female sections, Sm. Dipali Sinha, 
the pioneer lady mountaineer who sur- 
prised us by standing. first in Flute-play- 
ing and Sri Sudhin Mukherjee, who stood 
first in Sitar-playing. This short space does 
not permit us to mention scores of other 
names of our friends who obtained certi- 
ficates of merit in various fields. 


The customary social functions of the 
' Union have been equally successful. On 
November 30, 1966 we held the Annual 
Freshers' Social for 1966 at Mahajati Sadan 
in which Hon'ble Sri D. М. Sinha, Chief 
Justice, Calcutta High Court graced the 
occasion as Guest-in-Chief, For the first 


time, our Union staged a dancedrama . 
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'Angar' based on coal-miners’ life. The 


dance-diama was illuminating as well as 
entertaining. A supplementary Freshers’ 
social was held at C.U. Institute in which 
Hon'ble Mr. Justice P. N. Mookherjee was 
Guestin-Chief. It was an extremely enter 
taining musical ‘evening. 


In the Annual Social, which is inciden- 
tally our concluding function in the Union. 
Hon'ble Mr. Justice B. C. Mitra was the 
Guest-in-Chief and many renowned singers 
as well as our College friends made the 
function a resounding success and an unfor- 
gettable memory on many scores, 


Our respected Principal (Offg.) Dr. B. 
N. Mukherjee presided over all the func 
tions and we are extremely grateful to him 
for his kind guidance. We must also ex 
press our heartful thanks to the President 
and Vice-presidents of our Union and to 
our respected professors including our be- 
loved Superintendent Sri M. P. Basu, and 
last. but not the least to our untiring 
General Secretary in the first half session 
Sri Amal De. We will be failing in our 
duties if we do not thank ali participants 
in competitions and other cultural acti- 
vities, be they winners of prizes or not, 
who magnificently shouldered the respon- 
sibility of maintaining the glorious tradi- 
lions of our College. 


Siv KUMAR CHOUDHARY, 

SALIL KUMAR BISWAS, 

^ BANGSHI BADAN SAHA, 
Jt. Secretaries, Drama & Social 


- 
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Report of the Jt. Secretaries, Debate 


Gone is the old year and the new one 
will commence with new hopes and aspi 
rations. At the outset we welcome the 
jolly freshers and bid adieu to our old 
friends and colleagues and express our 
heartful gratitude to them for the kind and 
hearty co-operation which they extended 
to us. 


In this postmortem write-up about our 
activities in the last session we should men- 
tion that the major portion of the last 
session was engulfed in a chain of serious 
disturbances—firstly, because of the chaos 
and confusion within Calcutta University 
due to, the Presidency College episode; 
secondly, due to the movement which was 
launched by our Students’ Union against 
the Advocates Act of 1961; thirdly, the 
General Election which was held in the 
end of February and lastly our January 
examinations which went Оп being post 
poned till early May. So it is needless to 
say that. these were the incidents which 
badly affected the students’ union in рег. 
forming its duties. 


Anyhow, in the midst of all these chaos 
and confusion we organised our Inter- 
class Debate competition and many of the 
students participated in it, “We sent Our 
representatives in the debate competi- 
tions organised by the various institutions 
of Calcutta. But the most glorious achieve- 
ment of this Forum was our victory at 


Allahabad where two of our representa- 


tives, Vijay Lall and Sujoy Chakravorty, 
lifted the championship Trophy of this All 
India Debate Competition, and thus 
hoisted the flag of our college to a much 


higher altitude. We are really proud of 
them. Mention must also be made of 
Saibal Purakayastha who stood second and 
Manjari Aich Bhowmick wbo got a special 
Debating Prize in-the Platinum Jubilee 
Inter-Collegiate Competitions held under 
the auspices of Calcutta University Insti- 
tute. 


But still, the saddest incident of this 
department is that we were unable to orga- 
nise the Annual All India Asutosh Memo- 
rial Debate Competition. Really we are 
too unfortunate in being forced to post- 
pone ће tentative dates for holding this 
competition under the trying circumstances 
as stated earlier. But this does not mean 
that we made no attempt to organise it. 
After the end of the disturbances we sent 
our invitation cards to almost all the re- 


“ cognised Universities all over India in the 


month of May, 1967, and fixed up the 
date of debate on 24th June. But there 
were only very few replies. Again we 
sent them reminders but the result was the 
same. Reluctantly we had to abandon it. 


But it is an earnest appeal to our suc- 
cessors that they organise this Debate com- 
petition with great success in future. We 
will also place a request to them to orga- 
nise Bengali and Hindi Debate compe- 
titions on all-India Basis. | 


Lastly, we convey our hearty thanks to 
you all again and that's all. 


BISHAN KUMAR GUPTA, 
'IRIPIIMOY Асн, 
Jt. Secretaries, Debate 


 ————; 
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Report from the Joint Secretaries, 


. Cultural and Legal Conference 


Every year Union secretaries publish re- . 


ports and they find their places in our 
Magazine. We hold Опе Secretariat and 
here we have.our report. It is the Cultural 
and Legal Conference. 


This year we, for the first time in the 
recent memory, held Inter-Class Moot 
Court Competition on April 22, 1967 under 
the auspices of our Secretariat. It would 
not have been ‘successful but for the in- 
spiring guidance of Prof. K. P. Basu, in 
particular, amongst others. 


On 26th June; 1967 our Annual Legal 
Conference was held. This year’s subject 
was “Rule of Law". This was a wide sub- 
ject and different speakers touched on 
different aspects. Hon'ble Mr. Justice P. B. 
Mukharjee, our Dean, presided over the 
Conference. He made a beautiful sum- 
mary of the speeches made by different 
speakers. We had a small but distinguished 
gathering. Among the speakers were Mr. 
Ranjit Banerjee, who spoke on Rule of 


Law in Ancient India, Messrs Sadhan 
Gupta and Naranarayan Gupta spoke on 
International Law. Mr. Aroon Prakash 
Chatterjee spoke on the Constitution of 
India. 


Our Principal, Dr. B. N. Mukherjee 
gave a vote of thanks. He has made us 
indebted in various ways by his advice and 
suggestions. We express our respect for 
Prof. Ajoy Ghosh, our President and Piof. 
Amalesh Mitra, Prof. N. D. Roy and Prof 
P. P. Modak, our Vice-Presidents for their 
help апа valuable advice. 


Before we stop, our thanks are due to 
Dr. B. N. Mukherjee, our Principal (offg.) 
and Mr. M. P. Basu, Superintendent, and 
the student members of the Union but for 
whose help and co-operation our endeavour 
would have been a fiasco. 


SANKAR K. DEB, 

SUDHIN BANERJEE, 

Joint Secretaries, 
Cultural and Legal Conference. 


Secretaries, Students’ Aid fund, Speak 


The name of our department viz. Aid 
Fund is partly a misnomer in so far as the 
secretaries have to perform more functions 
than to merely distribute Aid to needy 
students out of an allocated fund kept for 


this purpose. i 


The session usually starts with hectic 
activjties of printing and distributing 
Question Paper booklets to make these 
available to the students before they appear 
at the ensuing law examination. А due 
part containing questions set in this exami- 
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nation is also published to help those 
sitting for the subsequent examination. 
We could perform these duties methodi- 
cally and in time only because we were 
fortunate enough “to receive the inspiring 
guidance from Sri Amal Kumar De, the 
General Secretary of the Union in the first 
half of the session, and unreserved co- 
operation from our Sub-committee members 
and the general students whom we serve. 


. A good many books were added to the 
Aid Fund library through the donation of 
books received from several student friends 
in response to our appeal based on the 
slogan 'help us to help you', since we had 
to work within the ambit of a limited 
fund which we think is not enough to give 
us scope for buying sufficient number of 
books. We thank our donor friends and 
request others to emulate their example in 
future. 


The next phase of our work was to 
distribute financial aid to poor and needy 
students. This year our immediate func- 
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tion on:assuming duty was to disburse last 
year's fund which was not used up in time. 
As regards this years fund, we sanctioned 
and approved the aid to almost all deserv- 
ing candidates who applied for it and gave 


the list to our President to arrange for 


distribution of aid before the July examina- 
tion as per convention. Due to past dis- 
turbances this July examination has been 
deferred and there is no indication when 
it is going to be held. 


Before we conclude, we mast thank our 
Principal (offg) Dr. B. М. Mukherjee, our- 
Superintendent Sri M. P. Basu, our Presi- 
dent and Vice-Presidents, and other pro- 
fessors who helped us immensely with 
their valuable suggestions and must also 
record our deep appreciation -of the services 
rendered by members of Aid Fund Library 
staff and of the co-operation received from 
our Union colleagues and all student 
friends. 


PARTHA PRATIM MUKHERJEE 
SANKAR K. DEB 
Jt. Secretaries, Students’ Aid Fund | 


Report of the Re-Union Secretaries 


The word ‘Re-union’ means much 
more than the seven letters it is composed 
of or the plain dictionary definition of the 
word as a whole. The area of activities of 
the Re-union secretaries is not confined 


within the boundaries of the College cam-: 


pus and to do justice to this port-folio the 
secretaries must establish contact with all 
enthusiastic past students of this College. 
Here we have come in as a vital link 


between the past and present and our ac- 
tivities only will prove whether we have 
discharged ourselves creditably or not. 


We roused a great enthusiasm among 
the past students by contacting them 
through the Ex-students association formed 
year before last. We tried to impress on our 
senior brothers that such an Association, 
if well-organised, would not only serve the 
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purpose of get-together once a year bul 
also be a platform for ventilating views on 
all major issues of the day. 'То start with 
an Alumni Annual with the names of mem- 
bers may be published? We from биг side 
pledged our whole-hearted co-operation in 
this move. 

















This year we have made a pleasant 
ariation from the past practice by hold 
ng the Re-union function within the 
College campus and thus have set a pre- 
edence which, we believe, will be followed 
later years. Hon'ble Mr. Justice S. A. 
ld kindly graced the, occasion as 
in-Chief who enthralled us with a 
but informative discourse. Hon’ble 
ustice А. М. Bagchi was special 
on our request and audience 
ppreciated his illuminating but in- 
eeches. The musical and other 
ment programmes which followed 


Though Law Journal completes its 35th 
year with the publication of this issue, by 
no means it is past its prime. Rather with 
each year it glows with more vitality which 
is sought to be infused in its readers. The 
present issue is composed of articles which 
deals with burning problems of the day 
and in that sense it is keeping pace with, 
if not running ahead of, the present times. 


But the Editor shouldering the respon- 
sibility of bringing out the Journal in time 
has always lost his battle with the clock 
in the past few years and this year too he, 
inspite of his best efforts, could not break 
this unholy convention. The time of pub- 
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was of high quality by any standard and 
the enthusiasm of those present can only 
be gauged by the huge gathering which 
stayed to enjoy the function upto well past 
midnight when it ended. It was an 
evening to remember for many years to 


. come. 


We must place on record our appre. 
ciation of the valuable suggestions and 
guidance received from the College autho- 
rities, our President and Vice-Presidents 
and our revered professors for which we 
thank them.” Thank are also. due to the 
ex-students for their sympathy and еп- 
couragement and to all members of the 
Union for their co-operation and assistance, 
without which our efforts would not have 
been a success. 

ALOK SENGUPTA 
BANGSHI BADAN SAHA 
Jt. Secretaries, Re-Union 


— 


from the Editor's Desk 


lication of the Journal is normally at the 
end of the session as it should include all 
the reports of Union activities in the cur- 
rent session. So the Editor has to run 
the race with a handicap which becomes 
too heavy for him to cope with, if thc 
initial spadework is not done dut to 
diverse reasons. 'The present session has 
passed through a chain of disturbances 
successively, starting with the closure of 
University sine die for the first time in its 
history, our movement оп the issue of 
Advocates Act which ultimately yielded 
beneficial results with the reduction of the 
period of training to six months under 
State Bar Council and dispensing with the 
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viva-voce examination, the Fourt General 
Election with the resultant mass upheaval 
rarely witnessed in recent times and lastly 
the continued deferment of the January 
examination till early May. Тһе back: 
thrust of such disturbances has resulted 
not only in delayed publication of this 
Journal but also in delay in all academic 
matters including holding of University 
examinations. All normal schedules have 
been upset and we have nothing to do but 
to put the clock back and bear the loss on 
ourselves. 


The redeeming feature of this issue of 
Law Journal against the back-drop of a 
morose and despondent atmosphere is the 
enthusiasm we have been able to rouse 
amongst our student friends in contribut- 
ing articles to this Journal. The response 
to our appeal was extremely encouraging 
and as you will see on going through the 
pages, the number of student contributors 
js more than that of outsiders. In fact, we 
could have published the Journal with the 
contributions from students alone! This 
surely reflects on the helpful attitude of 
our student friends and this issue surpasses 
all previous records in the degree of parti- 
cipation by students - in contributing 
articles. Ki 


The selection of the articles by us has 
also been a difficult task as most of them 
were of a high standard and dealing with 
the major problems of the day and we 
chose the best amongst them. The topics 
dealt with in some articles are the Consti- 
tutional problems, Industrial problems. 
Food problems and even Population : pro- 
blems and their legal implications and 
remedies. The other articles deal with 
Hindu Law, Criminal Law and even 
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Socialist Laws with which we are not so. 
intimate, . The Law Report contains а 
number of cases dealt with by International 
Court of Justice and these will no doubt 
be useful to ‘the ‘students in general. 























Respectfully we mention here the 
names of our revered Principal (offg.) Dr. 
B. N. Mukherjee, our President Prof. / 
К. Ghosh, our Editor-in-Chief Prof. A. К 
Mitra, our other Vice-presidents Prof. N 
D. Roy and Prof. P. P. Modak and out 
ever-loving Superintendent Sri M. P. Bas; 
without whose constant inspiration, уг! 
able advice and proper guidance it : 
not have been easy-for us to bring ou 
issue. 


For designing the cover, we con 
sincere thanks to to Sm. Supti Rc: 
dhury, a student of Government; 
lege and a relation of our Pre 
Mitra. 


We express our sincere thank 
who have extended their со-орег 
gratefully mention the names of | 
prasad Roy, Santanu Basu, Rana. | 
jee, Monotosh Pyne, Tushar Dhar and 
Subhas Chatterjee. | й 


But this report will not be complete if 
we do not mention the name of Sri Anal 
Kumar De, our General Secretary in the 
first half of the session, but for whose un- 
tiring efforts, constant inspiration and 
ardent zeal, the publication of this Journal 
would have proved futile. 


Thank you all. 


BisHAN KUMAR GUPTA 
]t. Editor, Magazine 
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Satya Narayan Roy 

Lenin Roy 

Sahdeo Mishra 

Amal Krishna Saha 

Sk. Saijad Ali 

Hrishikesh Sarkar 

Pratip Mitra 

Prabhat Dutta 

Md. Altaf Hussain 

Ramendra Nath 
Mukherjee 

Munna Lal Badalia 

Asit Kumar Chowdhury 

Sunil Kanti Banik 

Gopal Chandra Law 

Asim Dasgupta 

Debaprasad Bhattacharjee 

R. Gupta | 

Nripendra Narain Roy 

Shyamal Kumar 
Chatterjee 

Ashutosh Law 

Samaresh Mukherjee 

Chittaranjan Bag 

Nikhil Behari Gupta 

Amal Kumar De 

Samar Roy Cbowdhury 


PRESIDENTS, EDITORS AND GENERAL SECRETARIES OF THE 
CALCUTTA UNIVERSITY LAW COLLEGE STUDENTS’ UNION. 
CALCUTTA, 1928-67 

PRESIDENTS: 
1952-1953—Prof. S. A. Masud 


1928-1930—Prof. Ramaprasad Mookerjee 
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Pramathanath Banerjee 1953-1956— ,, 
Debendranath Mitra 1956-1957— » 
Ajoy C. Dutt » 
Ramaprasad Mookerjee 1957-1963— » 
Ramendra Mohan 1963-1964— , 

Majumder » 
Sudhis Chandra Ray 1964-1965— , 
S. N. Bhattacharjya 1965-1966— ,, 
B. Roychaudhury 1966-1967— , 
R. M. Majumder 

EDITORS: 

Dhiraj Ghose | 1956-1957—8гі 
Ranjitkumar Banerjee " 
Jatin Mukherjee ‘geysers 
Pareshnath Banerjee x 
Dhrubajyoti Sengupta n 
Kalipada Biswas 1958-1959— » 
Sachindra Kumar Roy » 
Jitendranath Mukherjee 1959-1960— ,, 
Sushil Kumar Ray ” 
Nirmal Chandra Dutta 1960-1961— 3 
Sukumar Mukherjee " 
Biswanath Banerjee 1961-1962— ,, 
Prafulla Kumar 

Chaudhuri а" 
Samar Datta 1963-1963— > 
Samarendra Kumar i 

Chaudhuri 1968-1964-- , 
Haridas Basu 
Ranjit Ghosh » 
Durgaprasanna 1964-1965— ,, 

Chakravarty 

Birendranath Mukherjee 5 
Debaprasad Chowdhury 1965-1966— ,, 
Chandi Sadhan Basu 
Chandrakumar Banerjee ” 
Madanlal Jhunjhunwala, | 
Ajit Kumar Chatterjee eo ы 


Anjan Kumar Banerjee 
Dwipendra Chandra 
Chakravarty 
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B. Roychaudhuri 

B. Roycbaudhuri (Late) 
S. A. Masud 

S. A. Masud 

S. А. Masud 

S. K. Mitra 

Dr. P. C. Chunder 

Dr. P. C. Chunder 

A. K. Ghosh . 


Bimal Kumar Dutta 
Mriganka Shekhar Ghosh 


Santiranjan Ganguli 
Tarak Nath Banerjee 


Madhusudan Majumder 
Shyam Sundar Agarwalla 


Bishnu Pada Mukherjee - 
N. S. Bothra 


Manindra Nath Basu 
Durga Charah Sarkar 


Pravakar Jha 
Shyamal Kumar Chatterjee 


Srikanta Mukherjee 
Parash Nath Singh 
Tulsi Charan 
Bhattacharyya 
Shankar Roy 
Nihar Ranjan 
| Chakraborty 
Kshitis Ch. Das 
Siba Prasad Ganguli 
Asoke Chandra Chunder 
Santanu Kumar Roy 
Sankar Mukherjee 


Bishan Kumar Gupta 
Aloke Sen Gupta 
Biswanath Mukherjee 
Abhijit Bhatta 
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